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OF THE

STATE OF CALIFORNIA.

H

JOHN H. BURKE,
Petitioner,

vs.

ALEXANDER BADLAM, As-

sessor of the City and County of

San Francisco,

Respondent.

The Taxing Pozver—Its Limitations.

Argument of Creed Haymond

Before the Supreme Court of California upon the

vaHdity of the Revenue Law of 1881.

Points Made and Authorities Cited

:

I.

That the framers and promoters of the New
Constitution never intended to impose a system
of double taxation upon any portion of the pro-

perty in this State. (Debates in Constitutional



• » —

Convention. Speeches of Gen. Howard and his

letter. Speeches of Terry and Campbell. Edi-

torials of S. F. Chronicle).

II.

That double taxation not only finds no support

in the provisions of the New Constitution, but is

prohibited thereby. (Sec. i, Art. 13, New Con-
stitution of California ; Cooley on Taxation, pp.

2, 200, 173 and 25; Cooley on Constitutional

Limitations, pp. 495 and 501 ; i Potter, Law of

Corporations, pp. 1 1 and i 2 ; Smith vs. Exeter,

37 N. H., 558 ; Smith vs. Birley, 9 N. H., 423 ;

People vs. Coleman, 4 Cal., 46 ; Taylor vs. Palmer,

31 Cal., 240; Ex pai'te IVall, 48 Cal., 279 ; People

vs. Lynch, 51 Cal., 28; Atkins vs. Gamble, ^2

Cal., 100; Hunsaker vs. Wright, 30 111., 147;
Bureati, County vs. Chicago R. R. Co., 44 111., 237 ;

Chicazo & Noi^thwestern R. R. Co. vs. Boone Co..

44 III, 242 ; Glasgow vs. Rouse, 43 Mo., 490; 2

Kent's Commentaries, S. P. 331 ; Dartmouth
College vs. Woodward, 4 Wheaton, 636 ; Provi-

dence Ba7ik vs. Billings, 4 Pet., 562 ; Field on

Corporations, Sec. 15. Jones vs. Davis, Law
Reporter, vol. 10, p. 122; Oliver vs. Washington

Mills, II Allen, 272. See also authorities cited

under the 3rd point).

III.

That if the Constitution by express provision

did provide for double taxation, such provision

would be inoperative and void, because in viola-

tion of the fundamental principles of republican

government, recognized and declared in the Bill

of Rights. (C-ooley's Const. Limitations, pp. 36,

2,"], 41, Note I, 175 ; Angell & Ames on Corpora-

tions, sec. 436 ; I Potter on Law of Corporations,
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sees. 217, p. 192; Cooley on Taxation, pp. 495
add lyj

\ ^ Knight's England, p. 417; Loan As-
sociation vs. Topeka, 20 Wallace, 662 ; Case of

Washington Avenue, 69 Penn. St. R., 362 ; Peo-

ple vs. Mayor of Brooklyn, 6 Barb. 214; Wood-
bridge vs. City of Detroit, 8 Mich., 306 ; Wilkin-

son vs. Lela7id, 2 Peters, 627 ; Hatch vs. Vei'mont

Central R. R. Co., 25 Vermont, 49; Railroad

Co., vs. Davis, 2 Dev. and Bat., 451 : Rogers vs.

Bradshaiu, 20 J. R., 735; People vs. Piatt, 17,

J. R., 195 ; Powers vs. Bergen, 2 Selden, 358 ;

Goshen vs. Stoughton, \ Conn., 209; Planson vs.

Vernon, 27 Iowa, 42 ; Milliard on Taxation, p.

24; sections i, 14, 21 and 23 of the New Con-
stitution of California ; sees, i and 2 of the Bill

of Rights, Const, of Kentucky, 1799 and 1850;
2 Mills' Pol. Econ., 370 and 372 ; People vs.

Lynch, 51 Cal., 20; Lexington vs. McQtiillans

^Heirs, 9 Dana, 513, 516; 14th Amendment to

^ Federal Constitution).

I IV.
.—J

^ That the taxation of all the property of a cor-

g poration to a corporation, and then the taxation of
"^ the shares of capital stock therein to the sharehold-

ers is double taxation. (Cooley on Taxation, pp.

392, 393, 168 ; I Potter, Law of Corporations, sees.

254, 262, 23d sec. 555, p. 673 ; Field on Corpora-

tions, sec. 123, p. 138, sec. 128, p. 143; Pierce on

Railroads, p. 110, 144 and 79; Angell & Ames on

Corporations, sees. 460, 561 ; Hannibal & St. Jo.
R. R. Co. vs. Shaklett, 30 Mo., 558, 560 ; Smith vs.

Exeter, 37 N. H., 558 ; Rome R. R. Co. vs. Rome,

14 Georgia, 276 ; Salem Lron Factory vs. Denvers,

10 Mass., 516 ; Smith vs. Bnrley, 9 N. H., 423 ;

Webster's Die. " stocks
;

" Abbott's Law Die.

" stocks ;

" Co7n. vs. Lowell Gas Co., i 2 Allen, 76 ;

Com. vs. Ham. Man. Co., 12 Allen, 301 ; Com. vs

298995



Peoples Five Cent Savings Bank, 5 Allen, 431;

State vs. Branin, 3 Zab., (N. Y.) 485 ;
Atkins vs.

Gamble, 42 Cal, 86 ; Hawley vs. Briimagim, 33
Cal, 394.

V.

That the relation of debtor and creditor does

not exist between a savings and loan association

and its depositors. (Civil Code, sections 191 2,

1914, 571, 572, 573, 576 and 579. Hilliard on

Taxation, p. 31. Com. vs. Peoples, 5 Allen, 428).

VI.

That the power of taxation is dormant unless a

constitutional law exists which calls it into action.

That the only law in force is the Act of 1881.

That the principle of equality and uniformity

pervades and dominates the whole Act, and unless

such principle can be successfully maintained as

the essence of taxation, the law falls and the pe-

titioner in that event fails. (Cooley Const. Lim.,

PP' ^n^ 5^7' 51S ^"*^ 520; Reed NS,. Omnibus R.

R. Co., 33 Cal., 29 ; Campan vs. Detroit, 14 Mich.,

285; Warren vs. Charlestown, 2 Gray, 99, 100;

State vs. Perry Co., 5 Ohio St., 507, and Slauson

vs. Raci7ie, 13 Wis., 403.)



ARGUMENT.

May ii please Ike Court

:

The petitioner, a citizen and tax-payer of the

City and County of San Francisco, seeks in this

proceeding to obtain a peremptory writ of man-
date directed to the respondent, commancHng him
to place upon the Tax List and to assess certain

shares of stock in corporations ; and also certain

deposits made by about ten thousand persons in

the Savings Union Society, San Francisco, a

savings institution incorporated under the laws of

this State.

It is claimed in this controversy that authority

for such listincf and assessment is to be found in

Section i of Article 13 of the New Constitution,

which reads as follows :

" All property in the State, not exempt under
the laws of the United States, shall be taxed in

proportion to its value, to be ascertained as pro-

vided by law. The word * property ' as used in this

article and section, is hereby declared to in-

lude moneys, credits, bonds, stocks, dues, fran- .

chises, and all other matters and things, real, per-

sonal and mixed, capable of private ownership
;

provided, that growing crops, property uSed ex-

clusively for public schools, and such as may be-
^

long to the United States, this State, or to any
county or municipal corporation within this State,

shall be exempt from taxation. The Legislature

may provide, except in the case of credits secured
by mortgage or trust deed, for a deduction from
credits or debts due to bona fide residents of this

State."



And it is maintained that Sections 3,607, 3,608

and the 6th subdivision of Section 3,617 of the

Pohtical Code of this State are unconstitutional.

They read as follows :

" Sec. 3,607. All property in this State, not

exempt under the laws of the United States,

excepting growing crops, property used exclu-

sively for public schools, and such as may belong

to the United States, this State, or to any county
or municipal corporation within this State, is sub-

ject to taxation as in this code provided ; but

nothing in this code shall be construed to require

or permit double taxation.

" Sec. 3,608. Shares of stock in corporations

possess no intrinsic value over and above the actual

value of the property of the corporation which they

stand for and represent, and the assessment and
taxation of such shares, and also of the corporate

property, would be double taxation. Therefore,

all property belonging to corporations shall be

assessed and taxed, but no assessment shall be

made of shares of stock, nor shall any holder

thereof be taxed therefor.

" Sec. 3,617 Sub. 6, The term credits means
those solvent debts, not secured by mortgage or

trust deed, owing to the person, firm, corporation

or association assessed. The term debts means
those unsecured liabilities owing by the person,

firm, corporation or association, assessed to bona

fide residents of this State, or firms, associations

or corporations doing business therein; but

credits, claims, debts and demands due, owing or

accruing for or on account of money deposited with

saving and loan corporations shall, for the purpose
of taxation, be deemed and treated as an interest

in the property of such corporation, and shall not

be assessed to the creditor or owner thereof."



Before proceeding to consider the questions in-

volved it may be well to glance at the condition

of affairs existing at the time of the adoption of

the New Constitution,

The immense expenditures of the Civil War
had ceased, in Hated values were destroyed, great

industries were paralyzed, want and hunger were
in the land, vvith riot and bloodshed. These
things, the necessary attendants of civil war, were
upon us ; the work of man was assailed for re-

sults that were inevitable.

The election at which delegates to the Consti-

tutional Convention were chosen was preceded by
a campaign unparalleled for its criminations and

recriminations. The deliberations of that body
were not marked by that calmness which their

importance demanded. When the Constitution

which it had framed was submitted to the people

for ratification the appeals made for and against

it but intensified the pre-existing feeling. On the

part of those who opposed its adoption it was
predicted that the result of its adoption would be

the destruction of all property interests in the

State.

The same power which out of the chaos of

civil war directed the nation to a prosperty such

as the world has never known, presided at the

deliberations of this convention. Its framers

builded better than they knew—perhaps better

than they intended, and it may be that a cheerful

acquiescence in the will of the people, a wise

reading of the provisions of the constitution by
an intelliircnt and conservative court will unravel

the tanoled skein, and make our ijolden State a

participator in the prosperity now enjoyed by her

sisters.

For instance, it was urged that the vast power
of individual assessment lurked in the grant to

the State Board of Equalization. At the very
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suggestion capital, always timid, sought conceal-

ment, and property values were impaired ; but

when the calm light of reason was cast upon the

question—when the rules of rational interpretation

were applied with an even judgment— it was
found that no such unlimited power lay hidden
within the grant ; that it contained no menace to

property or to the great interests upon which the

welfare of society depends. With those provis-

ions, as interpreted by the Court, the people are

satisfied.

Close upon the adoption of the New Constitu-

tion came a Legislature, composed in part of men
who had opposed its adoption ; who had seen in

it but raids upon rights which they esteemed
sacred ; they foretold a funeral, and were swift in

the preparation of the corpse ; composed in part

of others w^ho possessed no very clear under-

standing of the objects of Government, nor any
great amount of devotion to the principles which
underlie ours,—who, like the wrecker upon a

rock-bound coast, welcomed the storm, in the

hope that out of its disaster he might seize a bale

of merchandise, or strip the jewels from the body
which the sea gave up ; and it was composed in part

of others who were possessed of statesmanlike opin-

ions, and of broad and catholic views upon the.

science of government, but unhappily these were
in the minority.

The result was, attacks upon every interest

;

volumes of laws which this tribunal has adjudged
in violation of the instrument which it was claimed

demanded their enactment. The consequence—

a

withdrawal of capital from the channels of trade

and commerce ; its investment in United States

bonds, or its hoarding in banks of deposit.

A great city, the steel arms of which reach out

to grasp the trade of the interior of the republic

and of the very heart of a sister nation—a city



which sits upon the pathway of the trade of the

Orient, and is in a position to demand tribute from a

world's commerce, finds every industry paralyzed
;

her population stationary ; no buildint^s being

erected to give employment to her intelligent me-
chanics ; no great manufacturing establishments

are rising, in which raw material, so abundant in

the State, is to be converted into articles of com-
merce ; no industries are projected to give em-
ployment to teeming thousands—to save from
hoodlumism and crime the children reared in her

homes. This is said to be the result of the action

of the people of the State of California, the most
intelligent in the world, in adopting the New
Constitution.

I am here to deny the proposition ; to accept in

good faith the work of the people upon the sub-

ject of Revenue and Taxation, and to vindicate

its wisdom; to charge these evils upon the finan-

cial system adopted by the first Legislature which
assembled under that Constitution, and to maintain

that such a system finds no countenance in the

fundamental law of this State ; to vindicate the

present revenue law, and to point to evidence

that under its influence property is beginning to

have a value, trade to find resumption, and to

predict that if it is maintained the evils will

disappear.

The petitioner in this proceeding, impelled, I

must believe, by a sense of patriotic duty, chal-

lenges the constitutionality of the new law.

It is well that he has done so ; it needs the

authoritive declaration of the Court that this law

is constitutional to restore confidence; to set in mo-
tion the life-giving currents which bear upon their

flood employment^for industry and food for hunger.

We join issue with the petitioner, and let our

cause stand or fall upon the maintenance of the

propositions herein contended for.



First. That the framers and promoters of the

New Constitution never intended to impose a

system of double taxation upon any portion of

the property in this State.

Second. That double taxation not only finds no
support in the provisions of the New Constitu-

tion, but is prohibited thereby.

Third. That if the Constitution by express

provision did provide for double taxation, such

provision would be inoperative and void, because

in violation of the fundamental principles of re-

publican government, recognized and declared in

the Bill of Rights.

Fourth. That the taxation of all the property

of a corporation to a corporation, and then the

taxation of the shares of capital stock therein to

the shareholders is double taxation.

Fifth. That the relation of debtor and creditor

does not exist between a savings and loan asso-

ciation and its depositors ; and
Sixth. That the power of taxation is dormant

unless a constitutional law exists which calls it

into action ; that the only law in force is the Act
of 1 88 1. That the principle of equality and uni-

formity pervades and dominates the whole act,

and unless such principle can be successfully main-

tained as the essence of taxation the law falls and

the petitioner in that event fails.



II

PRELIMINARY.

Before passing to the consideration of the ques-

tion whether the provisions of the codes involved

in the discussion of the first three propositions are

in contravention of the Constitution, it may be well

to repeat the rule of exposition which has been often

enunciated by courts, that when a statute has been
passed with all the forms and solemnities required

to give it the force of law, the presumption is in

favor of its validity, and a court will not declare it

to be in violation of the fundamental principles of

our government, and for that reason void, unless

its invalidity is established beyond a reasonable

doubt.

It is going a great way to say of the J^egislature

a co-ordinate department of government, whose
specialty is the enactment of laws, that any one
of its acts has no foundation in the Constitution,

an instrument which the law-makers have sworn to

support, and which we must not suppose that they

have violated in the absence of the clearest proof.

Hence courts have always approached this sub-

ject with great delicacy, and have ever manifested

themselves disposed to maintain the law in the

absence of an entire conviction of its unconstitu-

tionality. This much respect is certainly due to

that department of the government, and this

Court has always most cheerfully extended it, and
ever will.

Co7n7nonwealth vs. T/ic Peoples Bank, ^ih.

Allen, 431.

BiL7'ean County \s. The Chieago Railway
Co., 44th Ills., 235.

Bourland \s. Hildretli, 26th Cal., i6r.



12

The application of this rule is well considered

by Mr, Justice McKinstry in the opinion in the

case of People vs. Lynch, 51 Cal. 26.

The provisions of the codes which we seek to

maintain announce principles so congenial to jus-

tice, and so consonant with the principles of

equity, and so reasonable as to challenge the

approbation of all right-thinking men, and they
ought to be and will be cheerfully sustained, if not
in contravention of fundamental law.

We will now proceed to the consideration in

detail of the propositions heretofore announced,
and

FIRST.

—

That the framers and promoters

OF THE New Constitution never intended to

IMPOSE a system of DOUBLE TAXATION UPON ANY
PORTION OF THE PROPERTY IN THE StATE.

It was charged by members of the minority in

the Constitutional Convention that double taxation

was the purpose of the Article on " Revenue and
Taxation," framed and adopted by the majority.

Although the debates have not as yet been au-

thoritatively given to the public, the Justices of this

Court must remember that such charges were in-

dignantly met and repelled.

In the canvass that followed the formation of

the New Constitution, and preceded its adoption,

its opponents reiterated these charges, and again

the fathers and promoters of that instrument met
and controverted them.

Gen. Volney E. Howard, the leading spirit in

the majority, took the stump, and in speech after

speech denied the existence of any such purpose,

or that such an inference could be drawn from the

Article on " Revenue and Taxation." Not con-
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tent with such denials, he, on the 5th of April,

1879, published in the San Francisco Chronicle,

over his signature, an open letter, in which he uses

this sioniticant lanoruacfe :
" The statement that

there is any double taxation in the New Constitu-

tion is a shameless and unblushing misrepresenta-

tion, or an ignorant assertion. The instrument

not only shuts out double taxation, but furnishes

the highest possible guards against its occurrence."
" Again," said the same distinguished advocate

of the New Constitution, (5. F. Chronicle, April

nth,) "the value is to be ascertained as provided

by law. That is, as the Legislature may direct,

and therefore it would be in the power of the

Legislature to adopt a system which would prevent

double taxation if ever resorted -to. It is not to

be presumed that the Legislature would organize

or tolerate a system of double taxation and false

values, which the Constitution forbids!"

Said the Hon. Alex. Campbell in his celebrated
" Piatt's Hall Speech," delivered April 15th, 1879,
" This Constitution provides for the taxation of

the rich and poor alike; it does not provide double
taxation, for it provides that all property shall be

taxed in proportion to its value.

I have not before me the speeches of the Hon.
D. S. Terry, but my recollection is, that utterances

equally strong and of the same import will be found

in them.

The San Francisco Chronicle was the leading

paper which lent support to the New Constitution

—its chief promoter— it denied the existence of

any such power. In its issue of April 5th, 1879,

appeared an editorial upon the subject, from which
editorial I quote: " The New Constitution says,
" all property shall be taxed in proportion to its

" value, to be ascertained as provided by law.
" Now, the law cannot require the same thing to
" be taxed twice or three times, for that would not
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" be taxation in proportion to its value." And so

during the whole of that campaign was the denial

that the New Constitution authorized or permitted

double taxation put before the people by its lead-

ing advocates and promoters.

SECOND.

—

That double taxation not only

FINDS no support IN THE PROVISIONS OF THE NeW
Constitution, but is prohibited thereby.

In introducing the subject of discussion under
this head, it is proper to refer to some general

rules.

" Taxes," says Mr. Cooley, in his work on tax-

ation, p. 2, " differ from subsidies in being regular

and orderly ; and they differ from the forced con-

tributions, loans and benevolences of arbitrary and
tyrannical periods, in that they are levied by au-

thority of law, and by some rule of proportion,

which is intended to insure uniformity of contri-

bution, in order to a just apportionment of the

burdens of government. In an exercise of the

power to tax, the purpose always is, that a com-
mon burden shall be sustained by common contri-

butions, regulated by some fixed general rule, and
apportioned by the law according to some uniform
ratio of equality. While, therefore, the power is

great and imperative, it is not arbitrary ; it rests

upon fixed principles of justice, which have for

their object the protection of the taxpayer against

exceptional and invidious exactions ; and it is to

have effect through established rules, operating

impartially."

The same learned author, at page 200, remarks :

" We are therefore at liberty to suppose that the

two main objects had in view in framing the pro-

visions of any tax law, were, first, the providing a



public revenue ; and, second, the securing of indi-

viduals against extortion and plunder, under the

cover of the proceedings to collect the revenue."

In his u'ork upon "Constitutional Limitations,"

page 495, it is said :
" In the second place, it is of

the very essence of taxation that it be equal and ^

uniform ; and to this end that there should be

some system of apportionment. Where the bur-

den is common, there should be common contri-

bution to discharge it. Taxation is the equivalent

for the protection which the government affords to

the persons and property of its citizens ; and as

all are alike protected, so all alike should bear the

burden, in proportion to the interests secured.

Taxes by the poll are justly regarded as odious,

and are seldom resorted to for the collection of

revenue ; and when levied upon property there

must be an apportionment with reference to .a

uniform standard, or they degenerate into mere

arbitrary exactions. In this particular, State Con-

stitutions have been very specific ; but in provid-

ing for equality and uniformity they have done

little more than to state in concise language a

principle of constitutional law which is inherent in

the power to tax."

In a well considered New Hampshire case,

{Smith vs. Exeter, ^j, N. H., 558,) Perley,

Chief Justice, upon this topic observes, that

" it is a fundamental principle in taxation, that

the same property shall not be subject to a

double tax, payable by the same party either

directly or indirectly, and where it is once decided

that any kind or class of property is liable to be

taxed under one provision of the statutes, it has

been held to follow as a legal conclusion that the

Legislature could not have intended the same
property should be subject to another tax, though

there may be general terms in the law, which

would seem to imply that it was to be taxed a

second time. In Smith vs. Burley, 9 N. H., 423,



i6

this rule of construction was applied to a case

where the property of a corporation was taxable

to the corporation in the town where it was situ-

ated, and the attempt was to collect a tax assessed

on a stockholder in the town where he resided,

^under the provision of the statute which made
stockholders in corporations liable to be taxed for

their stock in the places where they resided. The
statute then in force provided that :

" All stock in

any corporation or company on which any income

was received or any dividend made, should

be taxed to the owner in the town where he re-

sided." (Statute of January 4, 1833.) It was

held, notwithstanding these general terms making

the stock taxable to the stockholder, that, inas-

much as the property of the corporation was le-

gally taxed to the corporation under the law then

in force, the stockholder could not be taxed for his

stock in the place where he resided, because that

would indirectly amount to a double taxation of

the same property. Parker, J.,
in delivering the

opinion of the Court, says :
" A taxation of the

shares at their appraised value would in fact be a

double taxation—once to the corporation itself

and again to the corporators, which would be un-

just, oppressive and unconstitutional."

If the petitioner may succeed in this proceeding

he must successfully maintain the following pro-

position ; that under the provisions of our consti-

tution, the Legislature not only may, but must,

under the taxing power, impose upon property of

the value of $1,000, belonging to a corporation, a

tax precisely double that which it can impose up-

on property of the same value, and of the same
kind, owned by a natural person; that in case of

property owned by a corporation, it must tax the

property itself to the corporation, and the shares

of stock to the stockholders ; while in case of

property owned by an individual, the property

alone is taxed.
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Our contention is that the proposition will find

no support in the provisions of the New Constitu-

tion, but is clearly prohibited thereby. Section i

of Article 13, declares that "alhproperty in the

State not exempt under the laws of the United
States, shall be taxed in proportion to its value,

to be ascertained as provided by law." ^

It is true that the section contains a definition

of property, which is declared to include :
." mon-

eys, credits, bonds, stocks, dues, franchises and all

other matters and things, real, personal and
mixed, capable of private ownership."

This definition in no manner enlarges the power
of the Legislature over the subject matter, for

when you have once declared that all property in

the State shall be taxed, you have reached the

limit of which lanofuao-e admits.

We maintain that the provision that all property

in this State shall be taxed in proportion to its

value, is the exact equivalent of a declaration that

taxation shall be equal and uniform, and in this

we are not left to conjecture, but may rest our

position upon indisputable authority. It is a fun-

damental principle of constitutional construction,

that where a phrase in the Constitution of one

State is borrowed from the existing- constitution of

another State, it is adopted in view of the con-

struction which has been placed upon it by the

Courts of the State from which it was borrowed.

[Peo/)/e\s. Co/cma7i, /\.C^d., 4.6; Taylor m^ Palmer,

31 Cal., 240; Ex-parte Wall 48 Cal., 279; People

vs. Lynch, 51 Cal., 28.) The provision in ques-

tion in our Constitution is substantially the

same as that in the Constitution of the State of

Illinois. The second section of the ninth article

of the Constitution of that State declares " that

the General Assembly shall provide for levying a

tax by valuation, so that every person and corpo-

ration shall pay a tax in proportion to the value of
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his or her property." The provision of our Con-
stitution, Art. I, is that " all property in the State

shall be taxed in proportion to its value, to be as-

certained as provided by law."

The Supreme Court of the State of Illinois, in

the case of Htnisakei' vs. Wright, et al., 30 111., p.

147, in interpreting the provision of the Illinois

Constitution in question, uses the following- lan-

guage :• " These provisions were manifestly in-

serted in the fundamental laws for the purpose of

insuring equality in the levy and collection of the

taxes to support the government, whether levied

for State, county or municipal purposes. The de-

sign was to impose an equal proportion of these

burthens upon all persons within the limits of the

district or body imposing them."

Referring to the same provision, Mr. Justice

Breese, in delivering the opinion of the Court in

Bureau County vs. The Chicago R. R. Co., 44th

111., 237, says :
" The great central and dominant

idea in that instrument is uniformity of taxation.

.

A mode has been furnished by law, by which this

uniformity shall be attained, and that is, that the

property shall be assessed at its actual value, and
the rate of taxation placed upon it shall be regard-

less of persons or property." Again, at p. 238, he
inquires :

" Does the power exist anywhere, to

destroy the cardinal principle of uniformity of tax-

ation, so forcibly and prominently Insisted upon
by the Constitution ?

" and says: " This is a great

question, affecting not only railroad corporations,

])ut every property owner and tax payer in the

State. It seems to us there is somethinir so

monstrous in the proposition, as to be indefensible

by fair argument. Regarding uniformity as the

vital principle, the dominant idea of the Constitu-

tion, where can the power reside to produce its

opposite ? Where is the power lodged, in view
of this principle, to compel A to pay on his land
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or personal property, of no more value than the

same kind of property belonging to B, forty per

cent, more taxes than are assessed against B ?

We affirm such a power nowhere exists, and if it

did, it would be so revolting in its exercise to the

lowest sense of justice with which our species is

imbued, as to justify any and every lawful expe-

dient for relief acrainst it. The framers of our

Constitution, and our law-makers, to their credit

be it said, have kept steadily in view the principles

of equality and justice, in adopting a system of

taxation which commends itself to the favor and
approbation of all well-organized minds."

Considering the same question, the Court, in

The Chicago and Northzvestern R. R. Co. vs.

Boo7ie Comity, 44th Ills., 242, referring to the

case already cited, say :
" That case upholds the

principles of uniformity of taxation as the central

and dominant object in the Constitution in the

assessment of taxes, and requires that principle to

be carried out, as far as practicable, in respect to

all property, without regard to ownership." And
again, in the same case, p. 243 : "No warrant is

given, if the law is not strictly observed, in the

case of individuals, and their property is not as-

sessed at its actual value, that the property of a

corporation situate in the same county, shall be

assessed at a greater proportionate value than that

of individuals, even though the enhanced assess-

ment is fkot on the actual cash value of the prop-

erty of such corporation—the same rule which is

applied to individuals. Justice and the Constitu-

tion demand shall be applied to corporations.
"

'" ^^ '"" '" ^'^ ''" Discrimination is condemned,
not only by the Constitution, but by the "indignant

—yet not less just—judgment of an honest

people.,"

In the case of Giasgoiv vs. Rouse, 43 I\Io., 490,
it is said that the constitutional requirement in
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Missouri is, that taxation upon property shall be

in proportion to its value, and that this rule " en-

joins a uniform rule as to the imposition of taxes

upon all property." See to same effect the well

reasoned case of Oliver vs. TJie Washington

Mills, II Allen, 272.

Judge Cooley, in his work on Constitutional

Limitations, at page 501, asserts that "to compel

individuals to contribute money or property to the

use of the public, without reference to any com-

mon ratio, and without requiring the sum paid by-

one piece or kind of property or by one person to-

bear any relation whatever to that paid by another

is, it seems to me, to lay a forced contribution,

not a tax, duty or impost, within the sense of these

terms as applied to the exercise of powers by any

enlightened or responsible Government."
Chancellor Kent, [Kenfs Co7mnentaries, vol. 2,

p. 331) declares the fundamental principle which

this clause in our Constitution was meant to em-
body and enforce, to be as follows : "Every person

is entitled to be protected in the enjoyment of his

property, not only from invasions of it by individ-

uals, but from all unequal and undue assessments

on the part of the government. It is not suffi-

cient that no tax or imposition can be imposed

upon the citizens but by their representatives in

the Legislature. The citizens are entitled to re-

quire that the Legislature itself shall cause all

public taxation to be fair and equal in proportion

to the value of property, so that no one class of

individuals, and no one species of property, may
be unequally or unduly assessed."

This cardinal principle of all just governments,

we maintain, has been repeatedly declared and
enforced in the Constitutions of the several States,

in Acts of Congress admitting States to the Un-
ion, and by the decisions of Courts of last resort,

avoiding or defeating repeated attempts on the
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part of State Legislatures to disregard it, and
from this principle it will not, in the absence of

strong and controlling language to the contrary,

be presumed that the people intended to depart in

framino- the oro-anic law. Again :

The constrtiction insisted upon by petitioner

would promote monopolies, and for that reason is

not to be favored.

Taxation of the property of corporations, and
also of the shares of stock therein, would be to

employ the power of taxation to build up monopo-
lies. Says Judge Cooley (Cooley on Taxation,

page 173.) " It seems scarcely necessary to say

that the rults of equality in taxation will forbid

the power being employed for the purpose of

building up monopolies. That it is capable of

being so employed needs no demonstration."

Again, at page 25, the same learned author,

discussing the question of taxes on corporate

franchises, observes :
" These have been a

source of large revenue in some States, while

others have only placed corporations on the

same footing with individuals, and taxed them
on their property, or imposed some specific

tax intended as an equivalent for a property tax.

A tax on a corporate franchise may or may not be

just or politic. If the business is one of which

corporations have a monopoly, a tax on their fran-

chises, however heavy, would not be burdensome,

because the result would only be to add to the

cost of whatever the corporations supplied to the

public, so that the tax would really be paid by the

communitv at larsfe. If. on the other hand, the

business is one open to free competition between

corporations and individuals, and' in respect to

which corporations would enjoy no especial privi-
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leges or advantages, a tax upon the privilege of
conducting the business under a corporate organ-
ization would be wholly unreasonable and unjust,

because it would give individuals and partnerships
an advantage in the competition ; and their com-
petition, keeping down prices, would. prevent cor-

porations from indirectly collecting any portion
of the tax from the public, and leave them to

bear the whole burden of a demand which, under
such circumstances, must prove ruin, while, there-

fore, a tax on the corporate franchises of banks of

issue, which are not subject to competition, might
be entirely just, one on the corporate organization

of a trading company, with which every individual

might compete, would usually be wholly unjust,

and if continued, must result in the abandonment
of a business, which, under such circumstances,

would be carried on at a ruinous disadvantaee."
• • • •A corporation is an artificial being, invisible,

intangible, and existing only in contemplation of

law. A creature of the law it possesses only

those properties which the law of its creation

confers upon it. These are such as are supposed
best calculated to affect the object for which it

was created. Among the most important are

wtmortality, and if the expression be allowed

i7idividuality . Properties by which a perpetual

succession of many persons is considered as the

same, and may act as a single individual. They
enable a corporation to manage its own affairs,

and to hold property without the perplexing in-

tricacies and hazardous and endless necessity of

perpetual conveyances for the purpose of trans-

mitting it from hand to hand. It is chiefly for

the purpose of clothing bodies of men in success-

ion, with these qualities and capacities, that

corporations were invented and are in use. By
these means a 'perpetual succession of individuals

is capable of acting for the promotion of the
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particular object, like one immortal being. But this
.

being does not share in the civil government of

the country, unless that be the purpose for which

it was created. Its immortality no more confers

on it political power or a political character, than

immortality would confer such a power or charac-

ter on a natural person. It is no more a state

instrument than a natural person exercising the

same powers would be.

Chief Justice Marshall, DartmoiUh Col-

lege vs. Woodzuard, 4 Wheat., 636.

In Providence Bank vs. Billings, 4 Pet. 562,

the same learned judge says :
" The great object

of an incorporation is to bestow the character and

properties of an individuality upon a collective

and changing body of men." Says JMr. Potter

(Law of Corporations vol. i, pp. 11 and 12.)

" The existence of corporations in our system of

jurisprudence is an established reality, doubtless

a necessity.
''' " '"

It seems to be

the genius and policy of the law through the in-

strumentality of corporations to promote industry

and thrift in different classes of commerce."

Ao-ain :
" It is the experience of the age in which

we live, that most of the great enterprises, in the

business relations of life, are governed, controlled

or stimulated by the instrumentality of corporate

association. The three greatest business inter-

ests of the age, commerce, including internal im-

provements, finance and manufactures—have each

found the most material advantages, as well as

the certainty of success, to flow from associated

wealth under the power of incorporations. In-

deed, no material interest, requiring the use of

capital or the concentration of human energ)-—no

great moral interest intended for the advancement

of religion, the diffusion of science or the arts.
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but is now aided by the exercise of corporate
power. As we have seen it is the poHcy—the
growing policy of State, to give countenance and
encouragement to this instrumentaHty, in the con-
duct of the various pursuits of Hfe, and to aid in

the transactions of the business thereof to such
an extent as to enable parties in interest to con-
centrate both mind and capital in the enterprises

intended, and to extend their business with an
energy and a success in which individuals would
fail by reason of being deficient in material

power." (Potter's Law of Corporations—Pre-
face. See also Field on Corporations, Section 15.)

In view of this policy and of these facts, it

seems to me, that it is a matter of regret that

the framers of our constitution did not abandon
the term " corporation" and designate these

collective and changing bodies of men under
the phrase " Co-operative Associations." The
term " corporation " is associated in the untrained
mind with Royal prerogative. Royal charters and
exclusive privileges, things which are odious to*

a free people. Even the trained mind too

often confounds the corporation which is the

creature of general laws and which with its

powers and privileges is within the reach of every
citizen with that corporation created by Royal
prerogative, invested with such powers as Royal
pleasure might elect, and which was sold to the

highest bidder, or made a gift to favorites. We
substituted for the action of ejectment, with all

its fictions, an action to recover the possession of

real property, with advantages to the legal profes-

sion, and to the people. The change directed the
minds of men from the form to the substance.

We have substituted for the corporations which
rested in royal grant and involved monopolies,
and exclusive privileges, the corporations resting

in general laws, placed within the reach of all, and
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whicli t^ive no exclusive privileges, nor confer any
power of monopoly. We have made of them
" Co-operative Associations." They exercise no
privileges save that of being corporations that

any citizen may not exercise. It is sometimes
said that they exercise eminent domain, but

this is not true. Neither a corporation nor

an individual can exercise that great power.

The State alone exercises eminent domain

—

exercises it in the name of the person in charge of

the use, whether that person be an artificial (a cor-

poration), or a natural person. Corporation, or no
corporation, is not a factor in the determination :

the only inquiry is, whether the use is one in favor

of which eminent domains may be lawfully wielded.

When this inquiry is determined in the affirm-

ative, the power may be exercised. It is not a

privilege conferred upon any one ; but in so far

as it may be exercised, is common to all.

Again, it is said that corporations may collect

tolls for the use of its property, and this is a priv-

iiege riot accorded to the individual. If this was
true, an answer would be that it is open to citizens

to form corporations, and thereby to exercise the

same power. But it is not true ; the right to take

tolls is a franchise which may be conferred upon
individuals as well as upon Corporations.

No one corporation has the exclusive right to

carry on a given trade, or to embark in a given busi-

ness to the exclusion of another. The right is

common to all. The advantages possessed are not
" advantages before the law," but the advantages
which money gives, or which business skill and
business facilities may afford.

The New York Central Railroad Company
possesses no exclusive privilege of carrying

passengers or of transporting freight ; but in

the possession of a well equipped railway, with

its four steel tracks, it has an advantage in facili-
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ties for transportation which may not be pos-

sessed by others ; but this is an advantage

which does not aftect injuriously, but is of benefit to

the pubhc. An advantage inherent in its means
and facihties, and which is common to all who
possess like means and like facilities.

The merchant who does business on one

corner with a capital of $20,000, has an advan-

tage over the merchant on the opposite corner

who does a business with a capital of only $5,000.

Here, again, the advantage flows not from any
law, but from means and facilities for doing bus-

iness, which the one possesses and the other

does not, and which enables the former to sell

goods cheaper. No injury results to the public
;

but in the end it may be that the weaker will

have to give up his business. Monopolies might
result, in this instance, from the laws of trade,

were it not that here the principal of co-

operation comes in, and enables A, B, C and
D, with $5,000 each, to form a partnership, or a

corporation, and thus maintain a healthy competi-

tion.

The formation of corporations — the aggre-

gation of capital—the application of the co-

operative principle enabled companies to extend
railroads from the Atlantic seaboard to the crrain-

fields of the northwest, and thus cheapen the

price of bread for mankind. The effect of

this was to reduce the profits of mill owners
and farmers near the seaboard, and the profits

of farmers in Europe, but this resulted from
the laws of trade, and was a benefit to the

great public ; in other words it destroyed the

monopolies which farmers and mill owners near
the seaboard had, by reason of the favorable situa-

tion of their property.

Prior to the construction of the trans-continental

railroads, the merchants of San Francisco could
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avail themselves of the benefit of monopolies.

Corners were made in almost every article

of trade, and the necessities of the consumer
compelled him to yield to the exorbitant demands
of the trader. Co-operation has destroyed these

monopolies and again benefited the masses.

But it is said that there is danfjer to the

liberties of the people from the accumulation

of wealth. We admit that it is not for the

public good that the wealth of a nation

should be accumulated in the hands of a

few. That such accumulations result in mo-
nopolies *and in public injury ; but the law

cannot deal directly with this question. Govern-
ment cannot lawfully limit the right of acquisition,

but it can by wise and judicious legislation guard

against its evils. It can invoke the law of co-op-

eration ; it may permit the many to combine their

capital, and by giving security to such combined
capital, can break down monopolies and enable

the weak as well as the strong 'to participate in

the blessings that flow from unfettered trade and

intercourse. This Government in a Republic,

accomplishes, by means of its General Laws, rela-

ting to the formation of corporations, for these laws

are but recognitions of the advantages of co-

operation of the many to resist the aggression of

the few. It is the story over of the rods which
separated are easily destroyed, but which united

cannot be broken.

Our English relatives, swift to profit by Ameri-
can experience, illustrate by their co-operative

institutions, organized under liberal laws, the

value to society of the modern corporations. The
exactions of the middle men, of those who stood as

toll gatherers between the producer and the con-

sumer, imposed greater burthens upon the masses
of the people than they could well bear, but

speedy and adequate relief was found in aggre-
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gating the capital of the consumers. To-day it is

estimated that one-twentieth of the entire popula-
tion of England purchase their daily bread and
get their shoes, hats, and clothing at the co-opera-
tive bakery, flour mill, and retail store. A single
Society—the Army and Navy Society—sold
goods during the half year ending September,
1880, to the value of ^^939,266 17s., at a net
profit of less than four pence in the pound, almost
bringing the producer and consumer together.
The capital upon which this business was done is

-^430-959 HS- lod., which was contributed and is

owned by its thirty-six thousand five hundred and
seventeen shareholders. Another Society—the
Civil Service Supply Association—operates to
the same end, upon a capital of ^365,575 4s. 4d.

contributed by forty-three hundred and seventy-
four shareholders, and twenty-eight thousand
eight hundred and thirty-four subscribers. These
are but two of the largest out of over one thou-
sand such corporations engaged in supply-
ing to the people of England the best food,
clothing, etc., at the lowest prices. Their opera-
tion is not only to cheapen the cost of living to

the poor, but to induce and encourage habits of
industry and thrift on their part. Their opera-
tions check by means of the aggregated earnings of
the poor, the exactions which would otherwise re-

sult from the accumulated capital of the rich. The
principle involved in the illustrations given extends
to every one of the affairs of trade and commerce,
to manufacturing and transportation interests, and
can and will under the fostering care of govern-
ment reform any abuses in either interest. Yet
this Court is asked by its judgment in this case
to in effect destroy this principle, by declaring
that the people have the power and have madly
exercised it, to so burden the principle as to
render its application an impossibility. How
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double burden of taxation was imposed upon the

property which they employ in their operations ?

In whose interest would be such a tax ? These
are questions pregnant with thought, and to

which the answers are so manifest that a state-

ment of them would be superfluous. The poor
have the same right to acquire, possess and enjoy

manufacturing establishments, banks, railways

and steamships as the rich, but there is only one
avenue through which they can exercise that

right—co-operation ; and you are asked to deter-

mine that an intelligent people have closed that

avenue. Strong^ indeed would the lanoruag-e have
to be in which you could find such an intent.

We shall hereafter see that it is settled law

that the joint interest of the co-partner in the

property and business of the firm is the sub-

stance, of which a certificate issued by the

firm to its members, specifying the interests

of the respective co-partners, is but the evi-

dence—that the same principle is applicable to cor-

porations. That the interest of each stockholder

is an undivided interest in the common prop-

erty, and that the interest of all the stockholders

equals the whole property. [Atkiiis vs. Gariiblc, 42
California, 100.) To tax the property to the cor-

poration and again to the stockholders, is to im-

pose a double burden, wdiich would destroy

corporations and prevent co-operation, and pro-

mote monopoly, all of which would be in violation

of the genius and policy of our Government and
laws, which we have seen are "through the instru-

mentality of corporations to promote industry and
thrift." (i Potter, on Corporations, page 12.)

Says Mr, Justice McKinstry, {People ws. Lyjtc/i,

51 Cal., 26.) "It is not true that we can never

hold a law void, unless we find in the Constitu-

tion some specific inhibition which, in precise Ian-
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guage, refers to the particular law. Human in-

genuity would fall short of anticipating every

possible 7node by which might be consummated an

abuse of Legislative power, which the people in

Constitutional Convention desired to guard against.

The providence of constitution-makers must find

expression in broader terms, but whether restrictions

on the legislative power be declared as general

and affirmative propositions, or appear as neces-

sary inferences from . a comparison of different

portions of the Constitution, it is equally the

province of the courts to determine whether a

particular law falls within any of them;" and again

at page 27. "It is not in every case that the

courts, before they can set aside the law must be

able to find some specific inhibition which has

been disregarded, or some express command which
had been disobeyed."

Let us suppose we were seeking to overthrow

a Revenue law which imposed a burden upon
property in violation of the rule of equality and
uniformity, in that case we need not to be success-

ful find an express provision of the Constitution

requiring that property shall be taxed in propor-

tion to its value. We would look to the taxing

power granted, and if it was found in the grant

without words of express limitations, we would be
bound to read the grant in the light of other pro-

visions of the same Constitution and especially of

the Bill of Ric{hts. We would consider the limita-

tions inherent in the power to tax, which limita-

tions by way of definition are carried into the

Constitution itself by the use of the term "tax,"

"taxed" or "taxation." We would consider the

nature and purposes of Government and the uses

of written Constitutions, and reach conclusions

after such consideration, and after a full examina-
tion of the constitution in all its parts. These are

of the means by which the intent of its framers are
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reached, and when that intent is found in-

terpretation is ended. By no such processes

can the intent to impose taxation upon any

other rule than that of equahty and uniformity be

worked out of the New Constitution. Indeed

we may well ask by what process of reasoning

could the intent be discovered in a given provision

of the Constitution, to destroy rights, which rights

other provisions of the same Constitution declared

to be inalienable.

The Constitution of Ohio provides (Constitu-

tion of 185 1, Sec. 2, Art. 13) that " Laws shall

be passed, taxing by a uniform rule, all moneys,

credits, investments in bonds, stocks, joint stock

companies, or otherwise, and also of all real and

personal property according to its true value."

It will be seen that. the provisions of the Ohio

Constitution are much stronger than the similar

provisions of our own, yet it was held in Ohio

Xjones vs. Davis, Supreme Court of Ohio, Jan-

uary T. 1880. Reported in Law Reporter, Vol.

10, p. 122,) that where all the property of the cor-

poration was taxed to the corporation the owners

of the shares of stock could not be taxed. In

that case one Davis was the owner of two hun-

dred shares of the capital stock of the Toledo &
Wabash Elevator Company, a corporation organ-

ized under the laws of the State of Ohio. All its

capital -Stock was invested in such real and per-

• sonal estate as was necessary to. its business, and

the same was listed by the corporation for taxa-

tion in 1879, together with all its moneys and
credits. In April, in that year, the Board of

Equalization of Toledo assumed to. add to the re-

turn of Davis for that year the sum of $12,000,

the alleged value of his 200 shares of stock, and
directed the Auditor of Lucas county to levy the

proper proportion of taxes thereon for State,

county and city purposes. The Common Pleas
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enjoined the Auditor from carrying out the direc-

tions of the Board. The Supreme Court on writ

of error affirmed the judgment upon the grounds

abov^e stated.

The petitioner in this proceeding seeks by man-

date to compel the Assessor to do precisely what

the Supreme Court of Ohio, by injunction, re-

strained.

The framers of our Constitution never intended

the word "stocks" to stand for " shares of stock."

They recognized the difference between the two

—that the former meant property, and that the

latter was descriptive of but an interest in the

same property. When they referred to the sep-

arate interest in such property, they used the

phrase "shares of capital stock," (z;2^<? section 22,

Art. 4, New Constitution), and not the word
" stocks."

But there is a broader view to be taken of this

question—a higher plane, from which it will now
briefly be considered, we maintain :

THIRD. That, if the constitution by ex-

press PROVISION DID PROVIDE FOR DOUBLE TAXA-

TION, SUCH PROVISION WOULD BE INOPERATIVE AND

VOID, BECAUSE IN VIOLATION OF THE FUNDAMENTAL

PRINCIPLES OF REPUBLICAN GOVERNMENT RECOG-

NIZED AND DECLARED IN THE BiLL OF RiGHTS.

"In considering State Constitutions," says Mr.
CooLEY (Cooley on Const. Lim., pp. 36-37,) we
must not commit the mistake of supposing that

because individual rights are guarded and pro-

tected by them, they must also be considered as

owing their origin to them. These instruments

measure the power of the rulers, but they do not

measure the rights of the governed. What is a
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Constitution, and what are its objects ? It is

easier to tell what it is not than what it is. It is

not the beginning of a community, or the origin

of priv^ate rights ; it is not the fountain of law or

the incipient state of government, it is not the

cause but the consequence of personal and po-

litical freedom ; it grants no rights to the people,

but is a creature of their power, the instrument

of their convenience. Designed for their pro-

tection in the enjoyment of the rights and powers
which they possessed before the constitution was
made, it is but the framework of the political

government, and necessarily based upori the pre-

existing condition of laws, rights, habits, and
modes of thought. There is nothing primitive

in it, it is all derived from a known source. It

presupposes an organized society, law, order,

property, personal freedom, a love of political

liberty, and enough of cultivated intelligence to

know how to guard against the encroachments of

tyranny. A written constitution is in every in-

stance a limitation upon the powers of govern-

ment in the hands of agents."

Referring to the very power involved in this

discussion—the power of taxation—Mr. Justice

Miller, delivering the opinion of the Court in the

case of the Loan Association vs. Topcka, (20
Wallace, 662) says :

"It must be conceded that there are rights in

every free government beyond the control of the

State. A orovernment which recos^nized no such

rights, which held the lives, the liberty and prop-

erty of its citizens subject at all times to the ab-

solute disposition and unlimited control of even
the most democratic depository of pow'er, is attc r

all but a despotism. It is true a despotism of

the many, of the majority, if you choose to call
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it so, but it is none the less a despotism. It may
well be doubted if any man is to hold all that he
is accustomed to call his own, all in which he
has placed his happiness, and the security of

which is essential to that happiness, under the un-

limited dominion of others, whether it is not wiser

that this power should be exercised by one man
than by many." And again (Id. p, 663.) :

" There are limitations on such power which
grow out of the essential nature of all free gov-

ernments— implied reservations of individual

rights, without which the social compact could not

exist, and which are respected by all governments
entitled to. the name."

Mr. Knight says : "In our time a French
writer has recorded that after attending a debate

in the House of Commons, he observed to an
English statesman that he had heard no assertion

of the general principles of constitutional free-

dom. The answer was, ' we take that for

granted,'" (Knight's England, Vol. 3, p. 417,)
and Mr. Cooley, in considering the nature and
extent of State Constitutions admits that " many
of the most important principles of government
are usually not declared at all, but simply taken

for granted." (Note i, Cooley's Const. Lim.,

p. 41.) In discussing the limitations upon the

taxing power he observes (Cooley on Const.

Lim,, 41) : "Vast as is the power of the Gov-
ernment to levy taxes upon its citizens, there are

nevertheless limitations upon it of a very distinct

and positive character, which inhere in the very
NATURE OF THE POWER ITSELF. Some of thcse

limitations are commonly declared in the written

constitutions, but the declaration is rather from
abundant caution than from any necessity, as the
LIMITATIONS ARE EQUALLY IMPERATIVE HEREWITH
THUS DECLARED OR NOT,"
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it is said : "In this country, though the right to

impose taxes is inherent in the Legislature, and

extends to sui3ordinate communities, as counties,

cities, towns, etc., yet it is not admitted to be om-

nipotent, it being Hmited and controlled by certain

principles that lie at the very foundation of our civil

and political institutions. The principle that the

right cannot properly exist without representation,

was a fundamental ground of the American Rev-

olution. But it is not sufficient that no tax or im-

position can be imposed upon the citizens of the

United States, unless by their representatives in

the Legislature, or by their representatives which

constitute the government of a county, town,

etc., but every person, natural and corporate, is

entitled to require of the lawgivers that taxa-

tion he.fair and equal in proportion to the value

of his or their property ; and no one class of in-

dividuals should be unjustly assessed."

Mr. Potter (i Potter on Law of Corporations,

Sec. 217, p. 192): "Whatever limitations exist

upon the legislative authority to wield its full

scope in the taxing power of the State at its will,

MUST BE SOUGHT IN THE NATURE OF THE POWER
ITSELF as thus briefly expressed, and in the

express or implied restrictions of the National

and State Constitutions. Taxation implies, as

we have seen, an imposition for 2i public 7ise ; and
it also implies that the imposition shall be

upon a system of apportionment, so as to

secure uniformity among those who are, or ought

to be, subject to the particular tax ; and hence

we may readily conceive of acts of the Legis-

lature demandincr sacrifices of citizens which

could not be sustained as leo^itimate exercises

of the taxing power, although no specific pro-

vision OF THE constitution SHOULD BE IN-

FRINGED."
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In the case of Washing^ton avenue (69 Penn.

St. R., 362,) Agnew,
J.,

delivering the opinion of

the Court, says

:

" There is no case in our books, wherein the

legislative power to tax has been maintained with

greater vigor and ability than Sharpless vs. The
City of Philadelphia, 9 Harris, yet, even there,

the Chief-Justice admits (p. 166) that the exercise

of the power may be forbidden by clear implica-

tion, as well as express restriction. ' It is not

every act the Legislature may choose to call a tax

law that is constitutional.' 'The whole public

burden,' he contends, ' cannot be thrown upon a

single individual, under pretence of taxing him.'

This is a concession that taxation has a limit, per
se, and is not always co-extensive with legislative

exaction. When, therefore, the Constitution de-

clares, in the ninth article, that among the inher-

ent and indefeasible rights of men is that of

acquiring, possessing and protecting property

—

that the people shall be secure in \}i\€ivpossessions,

from tmreasonable seizures—that no one can be
deprived of \\i's> property unless by the judgment
of his peers, or the law of the land ; that no
r[\2ir\ s p7^operty shall be taken or applied to public

use without jtist compe^tsation being made ; that

every man, for an injury to his lands or goods,

shall have remedy by due course of lazu, and right

and justice administered without sale, denial or

delay; and that no law impairing contracts shall be
made ; and when the people, to guard against

transgressions of the high power delegated by
them, declared that these rights are excepted out

of the general powers of government, and shall

forever remain inviolate, they, for their own
safety, stamped upon the right of private property

an inviolability which cannot be frittered away by
verbal criticism on each separate clause.
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There is a clear implication from the primary

declaration of the inherent and indefeasible ri^rht

of property, followed by the clauses goarding
it against specific transgressions, that covers it with

an aegis of protection against all unjust, unrea-

sonable and palpably unequal exactions under any
name or pretext. Nor is this sanctity incompati-

ble with the taxing power, or that of eminent do-

main, where for the good of the whole people,

burdens may be imposed or property taken,

I admit that where the power to tax is unbound-
ed by any express limit in the Constitution—that it

may be exercised to the full extent of the public

exigency. I concede that it differs from the power
of eminent domain, and has no thought of com-
pensation by way of a return for that which it

takes and applies to the public good, further than

all derive benefit from the purpose to which it is

applied. But, nevertheless, taxation is bounded
in its exercise by its own nature, essential charac-

teristics and purpose. It must, therefore, visit all

alike in a reasonably practicable way of which the

legislature may judge, but within the just limits

of what is taxation. Like the rain it may fall

upon the people in districts and by turns, but still

it must be public in its purpose, and reasonably
just and equal in its distribution, and cannot sac-

rifice individual right by a palpably unjust ex-

action. To do so is confiscation, not taxation,

extortion, not assessment, and falls within the

clearly implied restriction in the Bill of Rights."

In People vs. Mayor of Boooklyn, (6 Barb., 214).

the Court say, " Untrammeled by authorities, a

safe and sound rule may be deduced from a few
simple and well-settled principles. In the first

place it may be assumed as a fundamental princi-

ple, in our government and laws, that individuals

are protected in the enjoyment of their property,

29891)5
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except so far as it may be taken In two ways, viz :

as a public tax, upon principles of jzist equality, or

forpublic use, with a just compensation,'ascei'tained

according to the provisions of the Constitution.

Secondly, as money is property, every tax or as-

sessment is taking property in some mode, and to

be legal must refer to one of the modes above
mentioned. Taxes are defined to be ' burdens or
charges imposed upon persons or property to raise

money for a public purpose.' The right to im-
pose a tax is inherent in every government.

'"
''' We are not, however, to understand

that the Legislature is omnipotent on this sub-

ject. Its powers are limited and controlled by
certain principles which lie at the very foundation
of free government. Among these is the princi-

ple of just equality. * '" '-' This is the

only sense in which a tax is public. The Legis-
lature has not the constitutional authority to exact
from a single citizen, or a single town or county
or city, the means of defraying the entire expenses
of the State. For, if this could be done, the

constitutional prohibition would be evaded in all

cases, and the Legislature could take private pro-

perty for public use, without compensation, to any
extent, under the vague and indefinite pretense
OF taxation." Again, at page 216, the Court
say, " The true rule deducible from sound reason-
ing, as well as the authorities, is this : Legitimate
taxation is limited to the imposing of burdens or
charges, for a public purpose, equally, tipon the

persons or propej'ty within a distj'ict known and
recognized by lawJ^ The case above referred to

is cited approvingly in People vs. Lynch, (51
Cal., 20).

Judge Christiancy (W^i?^^!'*^;'/^^^ vs. The City of
Detroit, 8 Mich., 306), referring to the constitu-

tional provisions, that private property should not
be taken for public use without just compensation,
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says :
" It is true these provisions do not refer

to a taking of property in payment of a tax or

burden imposed under the taxing- power, nor in

payment of a debt or other duty to the pubhc.

It is doubtless true also, that these prohibitions

are primarily aimed against a direct taking of

property, to be used in kind by the public, though
the lancruacre itself makes no such distinction, and
the reason why it is properly so construed is, be-

cause all the recognized modes of indirect taking,

include the idea of compensation. This is the

only reason for the construction. The maxim,
therefore, applies to these prohibitions, in its full

force, that, what cannot be done directly shall not

be done indirectly. And, when indirect means
are employed to accomplish what is forbidden to

be done directly, the law rejects these indirect

means, as of no validity, and treats the case as if

the same end were obtained by direct means. If

this were not so, the whole effect of the prohibi-

tion might, in all cases, be evaded with impunity

by the simple device of making the process consist

of two steps instead of one. And while the Leg-
islature could not authorize the taking of A's land

for a public park, they might under the specious

name of tax or assessment, raise bv the sale of

A's land the whole sum necessary to pay B for

his land, to be taken for that purpose, '" ''''
'"'

and though they cannot take and use your pro-

perty directly, they may sell it and use the money
to purchase other property of the same or any
other description."

"It is true that liability to abuse is not always of

itself strong evidence of the non-existence of a

power, since all legislative and all luiDian power is

liable to abuse. But the fact that a proposed rule

of construction would remove all constitutional

restraint, is a verv stronof evidence that the rule

is erroneous." Id. p. 307.
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In Wilkinson vs. Leland, (2 Peters, 627,) Mr.

Justice Story held this language :
" The funda-

mental maxims of free Government seem to require

that the rights of personal liberty and private pro-

perty should be held sacred. At least no Court
of Justice in this country would be warranted in

assuming that the power to violate and disregard

them, a power so repugnant to the common prin-

ciples of justice and liberty lurked ander any gen-

eral grant of Legislative authority, or ought to be

infe^n'edfrom any general expressions of the will of
the people. But the Court must assume, in order

to grant the relief prayed for in this proceeding,

thai? such a power lurks in the grant "to tax in

proportion to value," and this too when the fram
ers of the Constitution in which this provision is

found declared that the rio^hts which this grant is

claimed to invade were sacred and inviolable.

In Vermont and in North Carolina it has been
held that " altogether aside from any express pro-

vision of the Constitution, a Statute taxing property

without necessity of a public character, or without

compensation in some form, would doubtless be
regarded as entirely without the just limits of

Legislative power." [Hatch vs. Vermont R. R.
Co., 25 Vermont, 49 ; Railroad Co. vs. Davis, 2

Dev. and Bat., 451.
In New York, prior to the adoption of the Con-

stitution of 182 1, there was no provision in the

Constitution of that State providnig that private

property should not be taken for public use with-

out just compensation, but in a case decided by the

Court of Errors, [Rogers vs. Bradshaw, 20

J. R., 735,) before the adoption of the Con-
stitution of 1 82 1, where the Canal Comijiissioners

had been authorized to take land, but no
provision had been made for compensation. It

was said, ''this equitable and Constitutional

right to compensation undoubtedly imposes it
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as an absolute duty on the Lc^nslature to make
provision for compensation whenever they authorize

an interference with private right. (See also

People vs. Plait, 17 J. R., 195; Bj^onsons Opinion

in Taylor vs. Porter, 4 Hill, 140, and Powers vs.

Bergen, 2 Seld., 358.)

We have seen that there arc but two modes by
which Government can lawfully take private pro-

perty ; by the exercise of the taxing power or of

eminent domain—that the power to tax involves

equality and uniformity, and that eminent domain
involves compensation. Yet it is here claimed

that the article on "Revenue and Taxation " must
be construed to require the taking of private pro-

perty by some other mode, and under some indefi-

nable power involving neither equality, uniformity,

nor compensation.

In Goshen vs. Stonington, (4 Conn., 209,) Hos-
ner J. held that if there should exist a case of

direct infraction of vested rights too palpable to be
questioned and too unjust to admit of vindication,

he could not avoid considerinof it a violation oi

the social compact and within the control of the

judiciary, although the Constitution had imposed
no explicit restraint. He asks, "If a law were
made without any cause to deprive a person of his

property, or to subject him to imprisonment, who
would not question its legality or who would carry

it into effect ?"

Here it is contended that the Revenue Law ol

1 88 1, which is strictly in accord with the usages

of free government, and the express sanctions of

the Billof Rights, is unconstitutional by reason of

a strained and unwarranted construction souirht

to be applied to the article on " Revenue and

Taxation."
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There is no express provision of the Constitu-

tion which forbids the taking of private property

for private uses ; but can it be so taken ? would
a Statute to that effect be upheld ? we answer un-

equivocally both questions in the negative, and
why? Because such a Statute would violate the

fundamental principles of free Government as de-

clared in the Bill of Rights. Would the Courts,

in determining whether such Legislative power
existed under the Constitution, confine its exami-

nation to a single section of that instrument, or

infer the existence of the power from any general

language in such section ? we say no ; that the

langua'ge, whatever it might be, must be inter-

preted in the light of principles embodied in the

Bill of Riehts, and which lie at the foundation of

the social compact.

The power of Government to exact from one

person, or one corporation, a contribution for the

support of the Government, at a greater ratio, in

proportion to his or its property, than it exacts

from another, cannot be found in the power to

tax. Such an exaction, by whatever name it may
be called, or in whatever form it may be clothed,

would not be a tax, but would be the taking of

private property for public use, which could not

be done without the consent of the owner, or with-

out retribution of the value in money. The exer-

cise of such a power is contrary to the fundamental

principles of Republican Government. The peo-

ple of this State did not intend to exercise such a

power, nor was it competent for them to do so,

had that been their intention.

The power which they conferred upon the Leg-
islature, was conferred under the very designation

of " revenue and taxation ;

" and in the same in-

strument they guarded the citizen from spoliation

and confiscation by express declarations that he

had certain inalienable rights, which rested upon
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sanctions more sacred than constitutional guaran-

ties.

These rights are referred to in Sees, i, 14, 21

and 23, of Art. I, of the State Constitution, in

terms as follows :

Section i. All men are by nature free and
independent, and have certain inalienable rights,

among which are those of enjoying and defend-

ing life and liberty ; acquiring, possessing, and
protecting property ; and pursuing and obtaining

safety and happiness.

Sec. 14. Private property shall not b^ taken

or damaged for public use without just compensa-
tion having been first made to, of paid into Court

for, the owner, and no right of way shall be

appropriated to the use of any corporation other

than municipal until full compensation therefor be

first made in money or ascertained and paid into

Court for the owner, irrespective of any benefit

from any improvement proposed by such corpora-

tion, which compensation shall be ascertained by
a jury, unless a jury be waived, as in other civil

cases in a Court of record, as shall be prescribed

by law.

Sec. 21. No special privileges or immunities

shall ever be granted which may not be altered,

revoked or repealed by the Legislature ; nor shall

any citizen, or class of citizens, be granted privi-

leges or immunities which, upon the same terms,

shall not be oranted to all citizens.

Sec. 23. This enumeration of rights shall not

be' construed to impair or den)- others retained by

the people.

It will thus be seen that the riq-ht of the citizen to

his property is secured by guarantees as many and

as hii2"h as his ricrht to his libert\' or to his life. The
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constitution recognized the inviolability of private

property, and wisely so, since few interests take a

deeper hold on man than those which relate to

property, much of the general prosperity and much
of the unexampled activity, energy and enterprise

which distinguish the present era, is due to the

all prevailing conviction that private property is

secure.—(Dillon, C. J.,
in Hanson vs. Vernon, 27

Iowa, 42.

These rights, which are beyond the reach of

government and of the people, are strongly and
aptly stated in sections 2 and 3 of the Bill of

Rights of the Kentucky constitutions of 1 799 and

1850: .

Sec. 2. That absolute, arbitrary power over

the lives, liberty and property of freemen, exists

nowhere in a Republic—not even in the largest

majority.

Sec, 3. The right of property is before and
higher than any constitutional sanction.

We have seen that equality and uniformity

are of the very essence of taxation—Cooley,

on taxation, 495—That the power to tax is the

power to exact from the citizen his share toward

the support of the Government.
Taxes are in effect as Mr. Mill contends—sac-

rifices made for the public good, equality of
SACRIFICE being the rule.—(2 Pol. Econ. 370,

372.) "Taxation cannot be arbitrary, because its

very definition includes apportionment." (Cooley

Const. Lim., p. 1 75).

In People v-^. Lynch (51 Cal. 20), a leading case,

Justice McKinstry, speaking' for the Court, says:
" An assessment for a local improvement is a tax

differing from other taxes, in that it need not be
levied upon the ad valore77i principle. Although
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siicli assessment is not prohibited by that clause

of the State Constitution which provides that " all

property shall be taxed in proportion to its value,"

it is of the very essence of taxation, /« 3very

form, that it be levied with equality and uniformity,

and to this end there should be some system of

apportionment. [^Taylor vs. Palmer, 31 Cal.

241.)
'"" '" '" Whatever the basis of taxation

the requirement is that it shall be uniform.
""" * The terms " tax " and "assessment " * *

both include the idea of some ratio or rule of ap-

portionment, so that of the whole sum to be
raised, the part paid by one piece- of property
shall have some known relation to or be affected

by that paid by another."

At and before the time the constitution was
framed the word "tax" had in the connection in

which it is used a popular and legal signification,

which was well understood. This definition in-

cluded equality and uniformity as factors, and this

definition ex vi termini describes the power and
defines with precision its limitations. Before the

decision in People vs. Lynch our courts had often

considered the power of assessment, but instead

of Q-oino; to the centre of the thinof itself had
stuck in the bark, and left the subject in as much
confusion as they found it. In the People vs.

Lynck a principle was enunciated—plain and
simple—that it was of the " very essence of taxa-

tion in every form, that it be levied with equality,

and uniformity." F"rom the day that the opinion

was published, to this, the authority of that case

has never been questioned. It may not be going

too far to say that but few decisions have been
received by the bar and by enlightened public

opinion with the same approval which has

been accorded to that. Let it be borne in mind
during this discussion that in the People vs. Lynck
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it was held that the power of " assessment " was
not Hmited by the express provisions of the Con-
stitution that " taxation should be equal and uni-

form," but that the Court found the limitation

inherent in the power itself.

Let us now apply the principles deducible from

that case to the case at bar. The power which
the petitioner invokes is the power to tax. The
power to tax is the power to impose public burdens
upon property by some rule of equality and uni-

formity. The burden sought to be imposed by
this proceeding, as we shall hereafter see, violates

the rule of equality and uniformity. Hence the

power to impose it does not nor cannot rest

within the power of taxation, and the case cited

is conclusive of this.

The learned Justice who delivered the opinion

in that case is not unmindful of the fact that its

approval rested upon the ground that it was a clear

enunciation of a great principle fundamental in free

government—the authoritative statement of which
by a court of last resort for a time restored to the

people confidence in the security of property.

That confidence was based upon the fact that the

Court considered there was a barrier between
taxation and spoliation, and would wield its vast

power to preserve intact that barrier.

Let us for a moment consider the widespread
disaster which resulted from what we claim to be
a violation of the fundamental principles of free

government by a co-ordinate department of State.

Not for the purpose of proving the existence of

the principle contended for, but to impress upon
the Court the gravity of the question here in-

volved, and the importance of bringing to its con-

sideration the best and most deliberate judgment.
It is entirely safe to estimate the value of all the

property in this city, before the late financial dis-

turbance.s, at four hundred millions of dollars, and
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that tliLise values Iiavc been imjDaired at least 25
percent.—that fully one-half of this great loss may
be traced directly to the Revenue Law of 1880,

based, as it was, upon the false theory that the

New Constitution was an attack upon property

—

that it had broken down all the barriers between
taxation and spoliation, and had destroyed the

sanctions with which property rights had hitherto

been invested. That it not only permitted but

required that the burdens of taxation should be
unequally distributed. I say false theory, because

I have endeavored in this argument to prove, to

the end that the Court in this case may.so declare,

that the New Constitution does recognize and
.protect (and that it could not do otherwise) the

very rights which a majority of the Legislature of

1879-80 supposed it was intended to destroy.

The princijDle of the Revenue Act of 1880 was
tha;; equality and uniformity was not of the es-

sence of taxation. That the burdens of govern-

ment could beat the will of the majority imposed
upon property, in defiance of any uniform rule of

apportionment based upon values. The enact-

ment of a law embodying such a principle was
but a declaration by the legislative department of

the State that Government recocfnized no riq-hts

as beyond its control, but held the property of cit-

izens subject to its absolute disposition. Is it

strange that after such a declaration fear took the

place of security, or was it remarkable that values

should shrink after the Ley^islature, in so far as it

could do so, had, for the Constitutional doctrine

of security to property, substituted
" The good old rule, the simple plan.

That they shall take who have the power,

And they shall keep who can."

Is it not safe to say that no act ever passed by an

American Lecrislature has been so disastrous. It

took from the people of San Francisco alone not
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less than fifty millions of dollars, or what is the

same thing, if not worse, it impaired the value

of their property to that extent—a sum greater

than the State, during the thirty years of its

existence, has taken from the people by way
of taxation to maintain the government, to

erect its public buildings, to support its criminals,

to care for its infirm, to feed and clothe its or-

phans, and to educate its children ; nor have its

exactions stopped here ; it has restrained trade

and commerce ; the merchant would not buy, for he
knew not whether he should control that which
he purchased ; importations have been limited to

the strictest necessities, and the prolific harvests

of our fields lie useless in the warehouse, because
trade brings no ships in which they may be car-

ried to the markets of the world. It has pre-

vented immigration ; it has tarnished the fair

name of California; it has impaired faith ^nd
confidence in Qrovernment ; it has brought to the

bar of this Court and forced upon the consciences

of its justices a question so momentous— that it

is not exaggeration to say that the words in

which they shall answer It will restore the public

confidence In government, or may constitute the

funeral service at the grave of public prosperity.

You cannot, under the pretense of taxation,

take from any one more than his share. To do
that would be to trench upon the powei* of emi-

nent domain, under which more than his share

could be taken. But even then the great prin-

ciple of equality and uniformity Is preserved by
making compensation from a fund raised by an
equal and uniform tax. The Kentucky Constitu-

tion of 1 799 granted to the Legislature the tax-

ing power, without limitation, other than the

limitations under our form of government, Inher-

ent In the power itself. In other words, the

people of the State of Kentucky conferred upon
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the Legislature every power of taxation which

the people themselves might exercise in their

original capacity. The grant was of all legis-

lative power, without limitation, save such lim-

itations as existed independent of constitu-

tional sanction. More than a quarter of a

century ago the Court of Appeals of that State,

then composed of three of its most eminent jur-

ists, Hon. George Robertson, Hon. Ephraim M.
Ewine, and Hon. Thomas A. Marshall, was
called upon to define this power, and of the

results reached in their deliberations. Judge
Cooley—^^Cooley on Taxation, 177—says: "The
principles by which the legislative apportionment

of taxes is to be tested, have been so admirably

stated, that we prefer quoting the language of

the Court, in preference to any attempt at stating

them in our own language." A just tribute from

a ^yeat jurist to the judgment of a learned Court.

ihe case referred to was Lexmztoii vs. JMcQuil-

lans Heirs, 9 Dana, 513-516.
The Court say (Judge Robertson, one of the

first and most accomplished lawyers of his day, de-

livering the opinion of the Court) :
" When shall

a tax be levied ? To what amount ? Shall it be a

capitation or property tax ? Direct or indirect ?

Ad valorem or specific ? And what classes of

property are the fittest subjects of taxation ? Are
all questions wisely confided by our Constitution

to the discretion of the legislative department, sub-

ject to no other limitation than that of the moral in-

fluence of public virtue or responsibility to public

opinion. But in some other respects, and so

far as the power of taxation may be effectual

being thus limited, it is in our opinion limited by

some of the declared ends and principles of the

fundamental laws. Among these political ends

and principles, equality, as far as practicable,

and security of property against irresponsible
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power, are eminently conspicuous in our State

Constitution. An exact equalization of the bur-

dens of taxation is unattainable and Utopian, but

still there are well-defined limits within which the

practical equality of the Constitution may be pre-

served, and which, therefore, should be deemed
impassable barriers to legislative power. Tax-
ation may not be universal, but it must be

general and uniform ; hence, if a capitation tax be
laid, none of the class of persons thus taxed can

be constitutionally exempt upon any other ground
than that of public service ; and if a tax be laid

on land, no land within the limits of the State can

be constitutionally exempted, unless the owner be
entitled to such immunity on the ground of pub-

lic service. The Legislature, in the plenitude of

the taxing power, cannot have constitutional au-

thority to exact from one citizen, or even from

one county, the entire revenue for the whole com-
monwealth. Such an exaction, by whatever name
the Legislature might choose to call it, would not

be a tax, but would be undoubtedly, the taking of

private property for public use, and which could

not be done constitutionally, without the consent

of the owner or owners, or without retribution of

the value in money.
The distinction between constitutional taxation

and the taking of private property for j^ublic use

by legislative will may not be definable with per-

fect precision, but we are clearly of the opinion

that whenever the property of a citizen shall be

taken from him by the sovereign will, and appro-

priated without his consent to the benefit of the

public, the exaction should not be considered as a

tax unless similar contributions be made by that

public itself, or shall be exacted rather by the same
public will from such constituent members of the

same community generally as own the same kind

of property.
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Taxation and representation <^o together, and
representative responsibility is one of the chief

conservative principles in our form of crovernment.

When taxes are levie'd, therefore they must be
imposed on the public in whose name and for

whose benefit they are required, and to whom
those who impose them are responsible. And
although there may be a discrimination in the

subjects of taxation, still persons in the same class,

and property of the same kind, must generally be
subjected alike to the same common burden.

This alone is taxation according: to our notion of

constitutional taxation in Kentucky. And this

idea, fortified by the spirit of our constitution, is,

in our judgment, confirmed by so much of the

twelfth section of the tenth article as declares
" nor shall any man's property be taken or applied

to public use without the consent of his represen-

tatives, and without just compensation being

previously made to him."

This decision has stood the test of time, and
has met the approval of the most enlightened com-
mentators upon our governmental system.

The principles enunciated are but the echoes

of the Declaration of Independence, proclaiming

the equality of all before the law and the existence

of inalienable riorhts " to secure which q-overn-

ments are instituted among men." Princi[)les

placed beyond the attacks of States by the declara-

tion of the 14th amendment of the Federal Con-
stitution, " nor shall any state deprive any person

of life, liberty or property without due process of

law, nor deny to any person within its jurisdiction

the equal protection of the laws," principles which

constitute the corner-stone of a free government,

and from which it cannot depart without making
rebellion to its laws a freeman's right, and revolu-

tion a people's duty.
" All property shall be taxed in proportion to
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its value ; " upon this rule hangs the law and the

gospel of taxation.
" All property shall be taxed in .proportion to

its value ;
" how simple the rule ! how easy its

application ! how just and beneficent its opera-

tion !

" All property shall be taxed in proportion to

its value ; '" this line marks the limit of the power
which rests in the people, or which can be delega-

ted to any government within the boundaries of

the Republic ; within that limit are peace, order,

security and all just governmental powers ; with-

out are turmoil, confusion, spoliation and anarchy.
" All property shall be taxed in proportion to

its value ; " to this test must come every revenue
law, whether such law rests alone upon legislative

action or sounds in constitutional enactment. If

it fail to meet this test, reason, principle and
authority, the trinity of the law, unite in the

judgment that it is not the exercise of the lawful

power of taxation, but that it is the exercise of the

unlawful power of confiscation.

If every person in the land should agree that

contributions might be exacted from property for

the support of the government by any other rule

than that of equality and uniformity—if by unan-
imous. con.sent the power to impose such burdens
unequally was attempted to be conferred upon
government, such rule could not be lawfully en-

forced nor such power lawfully exercised. The
rule and the power would invade the domain of

inalienable rights. No one can surrender that

which is not his own. The inalienable riorhts

which exist independently of constitutional sanc-

tions are not the property of this generation. They
are the heritage of peoples yet to be, and we are but
the trustees of that heritage clothed with the

limited right of present use and enjoyment, and
charged with its defense and maintenance to the



53

end that we may transmit it unimpaired to the

rii^htful heirs.

The power of taxation is the only power whicli

the petitioner does, or can invoke to sustain this

proceeding. But we have seen that there is a

limitation inherent in the power to tax, namely,
that when taxes are levied upon property tiiey

must be apportioned with reference to a uni-

form standard—must be laid by some rule of

equality and uniformity—otherwise they would
degenerate into mere arbitrary exactions, and such

an exaction by whatever name the Legislature

might choose to call it would not be a tax, but would
undoubtedly be the taking of private property for

public use without just compensation. This limit-

ation finds a resting place in the fundamental

principles which underlie our republican form of

government, and, therefore, cannot lawfully be re-

moved either by the Government or by the Peo-

ple, " The right of property is before and higher

than any constitutional sanction " and "arbitrary

power over it exists nowhere in a republic."

FOURTH. The taxation of all the prop-

erty OF A CORPORATION TO THE CORPORATION, AND

THEN THE TAXATION OF THE SHARES OF THE CAPITAL

STOCK TO SHAREHOLDERS, IS DOUBLE TAXATION.

Now, havinor heretofore to some extent made an
inquiry into the general nature of corporations

under our laws, and of the interests and rights

which the stockholders have in the cori:)orate pro-

perty, we come to the precise question stated,

viz : that the taxation of the shares of capital

stock to shareholders, and then the taxation of

the property to the corporation would be double

taxation.
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Mr. Cooley, in his work on taxation, in consid-

ering the forms upon which taxes are imposed up-

on corporations, uses the following language, pp.

392 and 393 :
" Taxes on corporations. These

are imposed in so many forms that an enumeration

is difficult. The following may be mentioned :

1. A specific tax on the franchise.

2. A tax on the property by valuation.

3. A tax on the capital stock.

4. A tax on the business done.

5. A tax on dividends or on profits.

Sometimes the franchise' is taxed, and also the

capital stock or the property ; but to tax the capi-

tal stock and also the property in which the capital

is invested, would be imposing the same burden

twice on the same property, and consequently un-

just, if not illegal."

Napton, J.,
delivering the opinion of the Court

in the Hannibal & St. Joseph R. R. Co. vs.

Shaklett, 30 Missouri, 558, uses this language :

" Capital stock, in its strict signification, exists

only nominally ; the money or property which it

represents is the tangible reality. The one is the

representative of the other ; and if the stock and

the property it represents are both taxed, the tax-

ation is double." And again, at p. 560, he observes:
" A double taxation is an absurdity—at least,

where the proceeds of the tax go in one direction,

since it is in effect an increased rate of taxation

merely, and could be more plainly and simj^ly ex-

pressed by making it so in terms."

In Smith vs. The Town of Exeter, 37 New
Hampshire, the question is thoroughly discussed.

Perley, Ch. J., delivering the opinion, and speaking

for the Court, p. 558, says :
" By the laws of Illi-

nois, which are made part of this case, all pro-
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perty of railroad corporations is taxed to the

respective corporations at the actual value, in the

same manner as in the case of individuals; and
the property of this road was actually appraised

and taxed accordino- to those laws, in the vear

1857, and more than $50,000 of the taxes assessed

on the road that year was paid before April 10,

1 85 7. The whole property of the railroad belongs

to the stockholders, who own the road in shares
;

and whatever is paid by the corporation, is, of

course, paid out of the property thus held on
shares, and is deducted from the property or in-

come of the shareholders. The tax on the cor-

poration is, therefore, in substance, a tax on the

shares and on the shareholders. The property of

the road consists of the stock, and a tax on the

road is in substance a tax on the stock.

By our statute, " stock in any corporation out'of

this State," is liable to be taxed here as personal

property, " if not there assessed." The question

in this case is, whether, to exempt the corporate

property from taxation here, it is necessary that it

should be taxed as stock to the individual stock-

holder in the foreign jurisdiction ; or if it is suffi-

cient if the stock actually pays a fair and full tax

throuofh a general assessment made on the cor-

poration ; and we think that if the stock actually

pays a full tax in the State where the corporation

and the corporate property are situated, though

the payment is made through a general assessment

on the corporation, that it is not liable to be taxed

in this State to the stockholder residing here.

A citizen in this State has a right to invest his

money in land or other property situated abroad,

and liable to be taxed there. If it is actually

taxed there, the principle of the statute exempts it

from a double taxation by assessment to the own-

er, who resides in this State. If it does not bear

the burden of taxation in the State where it is
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situated, and is in the stock of a corporation, it is

taxable here as personal property, though the cor-
porate property may be land, or affixed to land, as
in the case of a railroad. In this case the property
of the railroad in fact and substance, paid a full

tax in Illinois, where it was situated, according to
the laws of that State, and was, we think, stock
assessed where the corporation was situated, within
the meaning of our statute."

In the case of the Rome R. R. Co. vs. The
May07' and Common Council of Rome, 1 4 Georgia,
2 76, the Court say :

" The tax irhposed by the
city of Rome was upon \k\^ property of the Rail-
road Company. It was not upon the capital
stock, nor was the assessment according to the
rate at which banks were taxed at the time that
the charter was granted. That charter provides :

That the stock of said company shall not be
liable to any tax, duty, or imposition whatever,
unless such and no more as is now in banks of
this State." See Act in Pamphlet of 1839.

This clause, literally, is unintelligible. What
tax, duty or imposition was in banks in Georgia
at that time we have no means of knowing, and
if we did know, it would be a curious criterion
for taxing railroads. There is an omission.
Doubtless the Legislature intended to say that
the stock of that company would not be liable to
a tax, except such tax as is now imposed upon the
stock of banks in this State ; so we interpret the
clause.

Now, by this clause, the capital stock of this

railroad is protected from taxation, except in a
given rate—that is, as bank stock was then taxa-
ble. It is conceded that the property taxed is

such only as is necessary to conduct the business
of the railroad company. It is, therefore, a part
of its capital stock, and as such not taxable as
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property by the Rome corporation, upon an as-

sessment different from that according- to which
bank stock was taxable."

In Salem Iron Factory vs. The Inhabitants of
Danvcr, lo Mass., 516, it is said : '"Shares in

any incorporated gompanies possessing taxable
property

'

" are expressly mentioned in some of
the tax acts, and are manifestly included in all of
them. Among the articles of personal estate for

which the owners are taxable in their respective
towns. This being the case it appears unjust,

and contrary to the spirit of our laws, that the
corporation should also be taxed for the same
property."

Smith vs. Burley, 9th New Hampshire, 423,
was a case against the Selectmen of Exeter for

illegally assessing the plaintiff for certain shares

owned by him in the Phoenix Factory, so-called,

being a corporation for the manufacture of cotton

goods in Peterborough, in that State. All the

property of the corporation, real and personal,

was taxed to the corporation in Peterborough.
It was agreed that the plaintiff was the owner of

the shares, and that the tax was duly assessed
;

that the plaintiff, who resided in Exeter, was
liable to be taxed there for that property. The
revenue law then in force provided for the taxa-

tion of the property, and also for the taxation of

the shares of stock.

The Court said that the lanQuacre was broad
enough to include the shares as subjects of taxa-

tion to the owner, if such was the intention of

the Legislature, " but we can not fOr a moment
suppose that such an intention existed, unless we
can find that the provisions of the Act of 1827
for taxing property to the corporation is not in
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force, " for," say the Court, " if that still stands, a

taxation of the shares at their appraised value

would in fact become a double taxation of the

property—once to the corporation itself, and then

to the corporators, which would be unjust, op-

pressive and unconstitutional."

The only express limitation upon the taxing

power contained in the Constitution of New
Hampshire is found in Part 2 thereof, which

confers upon the General Court power to impose

and levy proportional taxes upon all estates

within the State. This is, in substance, the

provision of our own Constitution, and therefore

the case of Smith vs. Btcrley, supra, is upon all

fours with the case at bar.

Webster defines the word " stocks " as follows :

" A fund ; capital ; the money or goods employed

in trade, manufactures, insurance, banking, &c.;

as, the stock of a banking company ; the stock

employed in the manufacture of cotton, in making
insurance, and the like ; stock may be individual

or joint."

Mr. Abbott, in his Law Dictionary, gives the

following definition :
" The property of a busi-

ness corporation, kept and used to enable it to

carry on its business, is called its stock, and is

usually treated and dealt in as if divided into

shares, represented by certificates setting forth

the ownership, and transferable by entries and re-

corded in the books of the company, such as the

transfer book, the stock ledger, &c. The owner
of a share or shares is called a stockholder—

a

term not minutely accurate, for what he holds is

a certificate ; as to the stock, he is an owner
rather than a holder.

" Stock of moneyed or joint stock corporations

is properly defined to be " the money or capital

invested in the corporate business," the evidence

of which is furnished to each corporator in the
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form of certificates duly authenticated bv the

officers of the corporation under their corporate
seal." (i Potter Law of Corp., Sec. 254, p. 326.

Field on Corporations, Sec. 123, p. 138. Pierce

on Railroads, p. i 10.)

It may be said that the actual value of shares

of stock may at times exceed the value of the cor-

porate property. This can never be the case,

for the corporate property includes its franchise.

The provisions of the Codes under consideration

declare— Political Code, Section 3608, " that all

property belonging to corporations shall be as-

sessed and taxed," and Subdivision i of Section

361;^, of" the same Code, declares that the term
property includes among other things the fran-

chise.

A tax upon the market value of the capital stock

of a corporation over and above the value of its

real and personal property, is a tax upon the fran-

chise, and to tax that excess of value and the

franchise would, of course be double taxation.

(Cooley on Taxation, 168, Conwionwcalth vs.

Lowell Gas Co., 12 Allen, 76; Co?mHOiiwcaltk vs.

Hamilto7t MamifacttLring Co., 12 Allen, 301;
Commonwealth vs. The People s Five Cent Savings

Bank, 5 Allen, 43, 431.)
But we need not consider this question, because

the rule which petitioner invokes would require

the shares to be taxed at the value of all the

property of the corporation, including its fran-

chise, to the shareholder, and then the property of

the corporation, including its franchise, to the cor-

poration.

The question whether tlie taxation of all the

property of the corporation to the corporation,

and then the taxation of the shares of stock

to the shareholders is double taxation, was
ably considered and determined in the State

vs. B^^anin, 3 Zabriskie, New J. R., 4S5.
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The case was a certiorari, prosecuted by Ben-
jamin Fish in the name of the State, and di-

rected to Branin, collector of the first ward in the

city of Trenton. In the assessment of tax against

Fish for the year 1851, were included 213 shares

of the Delaware & Raritan Canal, and Camden
and Amboy R. R. stock, valued at $133 per

share.

The Delaware and Raritan Canal Co. was
chartered by an act of the Legislature passed Feb.

4th, 1830, which provided that the sum of 8 cents

for each passenger and the sum of 8 cents for each

and every ton of merchandise transported thereon

excepting the articles of coal, lumber, Kme and
ashes, and similar low-priced articles, for which

two cents per ton should be paid to the Treasurer

of the State, and that " no other tax or impost shall

be levied or assessed upon the said company."
And in the charter of the Camden and Amboy
Railroad and Transportation Company, passed on
the same day, was a similar provision for the pay-

ment to the State Treasury of a duty of ten cents

per passenger, and fifteen cents per ton for mer-

chandise transported thereon ; and also a similar

exemption. That the property of these companies
—that is, the canal and railroad company, the

lands upon which they are located, and their ap-

purtenances—were exempted from taxation by
the provisions of their respective charters, was
not an open question.

This was conceded on the part of the defend-

ants in certiorari, but it was claimed by them that

the tax under consideration was not on the prop-

erty of the companies, but on the shares of the

capital stock of the companies, which it was claimed

was the property of the individual stockholder. It

was contended that these shares were not within

the terms or intention of the exempting clauses in

the charter.
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The fourth section of the supplement to the Act
concerning taxes, passed March 4th, 1851, de-

clared that public stocks and stocks in corpora-

tions, whether within or without this State, were
the subject of taxation.

In discussing- the question involved. Chief

Justice Halstead delivering the opinion and speak-

ing for the Court, says :

"If the stock of these companies is within the

exemption contained in their charters, it is of no

consequence what the true construction of the

provisions of the supplement of 185 1 may be.

These charters are in the nature of executed con-

tracts, which the Legislature have no constitu-

tional power to alter or impair." Fletcher vs.

Peck^ 6 Cranch, Z'j ; State of New Jersey vs.

Wilsoji, 7 Cranch, 1 64 ; Tcrrett et al. vs. Taylor
et al., 9 Cranch, 50; Dartmoidh College vs. Wood-
zvard, 4 Wheat., 518; ,Green et al. vs. Biddle, 8

Wheat., I ; Providence Bank vs. Billings et al., 4
Peters, 5x4. The first question, therefore, is

whether the clauses in the charters of these com-
panies, which declare that " no other tax or impost

shall be levied or assessed upon the said com-
pany," exempt from taxation, the stock of the com-
panies in the hands of the stockholders, or only

the property of the companies in the hands of the

corporation."

It is settled that, by the provisions of the con-

tract, the property of the companies is exempt : a

tax upon the business done by the companies is

paid in lieu of a tax upon their property. In this

way, the joint companies already pay a very large

sum annually to the State. For the first time, in

185 1, the stock of incorporated companies is made
taxable, and the question is thus brought up. The
companies are still bound by their contract to pay
to the State the transit duties, the tax upon their

business, and the State is equally bound by its
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contract to exempt them from other taxation.

Are the stockholders of these companies now ha-

ble to pay tax upon xh^ir stock? If they are, the

exemption clauses were not worth the paper upon

which they were written. So much of the prop-

erty of every incorporated company in the State

as is represented by the capital stock, is exempted

in the Act of 1851, where the stock is taxed in

the hands of the stockholders.

It could not be otherwise without imposing

double taxation. To tax the property and tax

the stock is, in effect, to tax the same thing twice

over. The stock is the representative of the

property ; the certificate of stock only evidence of

title to the property, and worthless except as such

evidence ; and a tax upon the stock is, in fact, a

tax upon the property it represents.

I am unable, therefore, to yield my assent to

the course of reasoning by which it is sought to

be established, that the State, having exempted
the property of the companies from taxation by

the express terms of the contract, and for a con-

sideration of great value, can now tax the share

which each member of the company holds of this

very property. True, a corporation is an artificial

person, a legal fiction created by the law, and its

members or shareholders are real persons ; they

are not the same in personal identity. But the

property is the same, whether considered as in the

hands of the corporation or the corporators ; and

it is the property, not the person, which is the

subject of exemption.

If the property of the company is taxed, who
pays the tax ? Undoubtedly the members, the

holders of the stock. If that property is ex-

empted from taxation, who has the benefit of the

exemption? Certainly the stockholders. It is, to

be sure, one thing to take the stockholders' money
from the treasury before it is divided, and another
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thing- to take it from their pockets after it has
been divided ; and this is precisely the difference,

and the only real difference, between taxing- the

company and taxing the stock. The contract

was, that no tax should be assessed upon the

companies ; that is, upon the property of the

companies, other than the transit duties. This is

not disputed. To tax the property of the com-
panies as the property of the companies would be
a violation of the contract. This is not disputed.

How, then, can it be that to tax each member's
share of the property in his hands under the de-

nomination of the stock, is not a violation of the

plain meaning, the manifest intention, of the con-

tract ? Is it not doing precisely the same thing,

in a different way ?
"

In Angell & Ames on Corporations, it is

said, (Sec. 460), " The cases cited in the pre-

ceding section" (Massachusetts and New York
cases) " are of importance in recognizing tht

rule that the property of a corporation is not

to be twice taxed. In Boston Water-Pozuer Com-
pany vs. The City of Boston, (9 Met., 199) the

Court were of the opinion that the corporation

was not liable to be taxed for personal estate, or

income, inasmuch as the whole value of its per-

sonal property was included in the shares of stock

and as such, were liable to be taxed to the holders

of the shares eo nomine. On the other hand, by
the tax laws of New Hampshire, the property of

corporations is made taxable to the corporations,

in the town where the property is situated, and
accordingly, no authority exists to tax the stock

in corporations to the owner of the shares, though
living in a different town. A taxation of shares,

at their appraised value, it was therefore held,

' would, in fact, be double taxation ; once to the

corporation itself, and again to the corporators.
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which would be unjust, oppressive and unconstitu-

tional! And again, (see p, 460), in summing up
on the question, it is said, ' It appears, then, that

the capital stock of a corporation, may, in the

discretion of the Legislature, be taxed as an
aggregate, to the corporation according to its

value, or to the stockholders, on account of their

separate ownership of it, but cannot be taxed at

the same time in both modes. '

" Certificates of

stock are merely muniments of title and evidence

of the holder's right and title to the specified

number of shares in the property and franchise of

the corporation, (i Potter's Law of Corp., sec.

262, p. 334 ; Field on Corporations, sec. 130, p.

144; Angell & Ames on Corporations, sec. 561 ;

Pierce on Railroads, p. 79.

The original subscribers contribute the capital

invested, and they and their successors are al-

ways, in equity, the owners of that capital, though
the legal title is vested in the corporation itself,

impressed with the trusts prescribed in the char-

ter. (2 Potter's Law of Corp., sec. 555, p. 673.)
" The only possession the holder has is the

certificate, which is merely the evidence of his

interest, as title deeds are of titles to land.

(Field on Corporations, sec. 128, p. 143).

And in laying down the rules of law which are

to govern in such relations, we should avoid a

system of distinctive technicalities ; rules should

be founded in the same principles of justice which
are recognized in other and analogous dealings

among men. (Id. p. 673).
If A should convey his property to B, in trust,

to hold the legal title to some specific use, would
it be contended that additional property had been
created ? Would it be for a moment contended
that the property should be taxed at its full value

to A and also to B ? Is it not clear, then, in this

instance, that when the property is taxed, either
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to A or to B, that all the property involved is

taxed.

The Supreme Court of the State of California

by its reasoniuL^ in the well-considered case of

Atkins vs. Gamble, 42 Cal., p. 86, it seems to us,

has disposed of the whole question, and has laid

down a principle which must be applied to this

case, and which is decisive thereof. The Court

says, pp. 98, 99, 100:
" There can be no doubt as to the general

proposition that, if the bailee of personal property

sell it in violation of his authoritv, the owner mav
ratify the transaction and demand the proceeds ol

the sale. If i\ intrusts to B a steamboat, for sale

at a limited price, and if B, in violation of his

duty, sell it for a less price, A may acquiesce in

the sale and demand the proceeds. This propo-

sition needs no argument or citation of authority

to sustain it. It would not be at the option ol

the bailee whether he would account for the pro-

ceeds or deliver another steamboat of equal value,

nor would it be any defense for him to say that

he, at all times, had and held another steamboat

of equal value, which he was ready to deliver in-

stead of the first.

"If certificates of stock in mining corporations

are to be treated in this respect as other personal

property, it is evident the defendant became liable

to the plaintiff for the proceeds of the ten shares

sold to Martin.
" But we think such certificates stand upon a dif-

ferent footing. Whilst stock in corporations is de-

nominated personal property, and is subject to seiz-

ure and sale under e.\ecution,and whilst a particular

certificate maybe capable of complete indentifica-

tion, by the members or otherwise, the certificate

is but the evidence that the holder of it is entitled

to an undivided share in the assets and business

of the corporation. The stockholders are the
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joint owners of the franchise and property of the

corporation, each being entitled to an undivided

share thereof, and the only office of the certificate

is to furnish the evidence of the quantum of in-

terest held by the owner of the certificate. * Cer-

tificates of stock are not securities for money in

any sense ; much less are they negotiable securi-

ties. They are simply the muniments and evi-

dence of the holder's title to a given share in the

property and franchises of the corporation of

which he is a member.' {^Mechanics Bank vs.

Nczu York and Neiv Haven Raih^oad Company,

13 N. Y. R., 126.)
" If a firm, doing business as an ordinary part-

nership, issue certificates to each of its members,

specifying the interests of the respective co-part-

ners, such certificates would have no intrinsic

value, except as evidence of the quanhim of inter-

est of each co-partner. The joint interest of the

co-partner in the property and business of the

firm is the substance of the existence of which

the certificate is but the evidence. If, for exam-

ple, there be three co-partners, each owning an

undivided interest of one third, there is no appre-

ciable difference between the respective interests.

They are in all respects precisely similar, and

each several interest is an exact duplicate of the

others. The same principle is applicable to cor-

porations. The holder of ten shares of stock

stands precisely upon the same footing as any

other holder of ten shares. Their interests are

precisely similar, and of the same value, and each

holds but an undivided interest in the common pro-

perty. This proposition is not new in this Court,

and is substantially decided in Hawley vs. Brtim-

mac^im, 33 Cal., 394 ; Hardenburg vs. Bacon, 2>Z

Cal., 356."
" Stock is one thing and certificates is another.

The former is the substance, the latter is the evi-
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dence of it." {JIazolcy vs. Briunaghn, 'x,}^ Cal.,

399-)
Let us for a moment assume that tlie effect of

including the word "stocks" in the constitutional

dehnition of projjerty is to require the taxation of

stocks, and then inquire whether, by such a.ssumjj-

tion, the cause of the petitioner is advanced ?

The law of 1881 requires all the property of a

corporation, including its franchise, to be taxed.

In this, the supposed mandate of the Constitution

would be fully executed. The. "substance" is

taxed ; the petitioner is but jjursuing the

" shadow,"

''Double taxation is a7i abswdity.'' Napton, J.

(30 Mo. 560.)

At ten o'clock a. m., on the first Monda)- in

March, A, B and C. form a corporation for the

purpose of purchasing, holding and disposing of

a certain house and lot on Van Ness avenue.

The value of the house and lot is $24,000. At
1 1 A. M. the corporation purchases the property.

At 12.30 p. M. the assessor lists the property to

the corporation, and assesses it at $24,000. Ac-

cording to the theory of petitioner he must then

list to the shareholders their shares in the corpo-

ration and assess them at $24,000, making a total

assessment of $48,000. Prior to the hrst Mon-
day in the following March the corporation make
a gift of the property to an individual, and it is

next assessed for only $24,000. Is it not clear

that there never was but $24,000 of taxable

values ? Is not the [)rinciple involved in such

taxation the princij^le that the Legislature must

lawfull)- impose upon the [property of X a tax at the

rate of one per centiun on its value, and at the

same time and upon like property ol V a tax ai

the rate of two per centum on its value !

A principle at variance with any theory of tax-

ation authorized by free governments. // luould

not be taxation at all but ivould be eonjiseation.
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FIFTH. That the relation of debtor and

CREDITOR DOES NOT EXIST BETWEEN A SAVINGS

AND LOAN SOCIETY AND ITS DEPOSITORS.

This point arises because the petitioner chal-

lenges the validity of the provisions of subdivision

sixth of section 3,617 of the Political Code, which

is that " claims '" '" accruing for or on

account of money deposited with savings and loan

corporations, shall, for the purpose of taxation, be

deemed and treated as an interest in the property

of such corporation, and shall not be assessed to

the ''' '' ' owner thereof."

It is claimed that the provision in question ex-

empts from taxation the credit which the deposi-

tor holds against the association.

It is contended that the transaction between

the depositor and the bank is a loan, and that it

must be treated in the same manner as a like

transaction would be treated if it had been be-

tween a depositor and a commercial bank.

To determine whether this be so or not requires

an examination of the laws under which savings

and loan associations exist in this State, and of

the nature and purposes of such corporations.

The purpose is declared (Civil Code, sec. 517)

to be that " of accumulating and loaning the

funds of their members, stockholders and deposi-

tors." Here we find the purpose declared to be

in the nature of a trust—they are not to loan

their own money, but the money of their deposi-

tors. In section 572 of the same code the pro-

perty is treated as the property of the depositors

and not as the property of the corporation. Its

certificates of deposit are not negotiable instru-

ments. (Section 566, Civil Code). The corpor-

ation may not without limitation prescribe the time

and conditions of repayment. The limitation
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upon this power is that whenever there is a call by

depositors for repayment to a greater amount than

there are funds on hand, the calls shall be regis-

tered, and loans and investments of \\\^ funds of
depositors must cease until such calls are satisfied.

(Civil Code, section 577.) Receiving deposits

must not be treated as the creation of debts within

the meaning of the Q-eneral law which forbids

corporations to create debts in excess of the

amount of capital stock paid in. (Civil Code,

sections 309 and 579.)

A loan of money is a contract by which one

delivers a sum of money to another, and the latter

agrees to return at a future time a sum equivalent

to that which he borrowed. (Civil Code, section

191 2.) It is presumed to be made upon interest

unless it is otherwise stipulated at the time, in

writing, (Civil Code, section 1914, Am'd of 1874),

and unless there is a contract in writing fixino- a

different rate, interest is payable at the rate of seven

per cent, per annum. (Civil Code, section 1917,

Amend. 1878).

So far from the transaction between the deposi-

tor and the Savings & Loan Society, constituting

a loan, it seems plain that such corporation has

no power to receive a loan. The contract which

the law implies from a loan of money is not one

which the corporation could lawfully make, and
if attemj^ted would be ultra vires.

" Unlike the property of other banks and

moneyed corporations, money in the hands ot sav-

ings-banks is held in strict trust for its depositors."

( Milliard on Taxation, p. 31 ; Com. v. Peoples, 5

Allen, 428.)

The object and purposes of the corporation is,

as we have seen, not to keep on hand funds with

which to pay indebtedness incurred, but to loan

the money of its depositors, and to distribute

among them the profits of such loans. To hold that
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the relation of debtor and creditor existed between
them and their depositors would defeat the objects

of the law of their creation. It would be to confer

upon every depositor the right at pleasure to

maintain an action at law to recover his debt. It

would be to give any depositor the right to pro-

ceed, by attachnient or execution, and thus obtain

a preference over another in the repayment of his

deposit. These are proceedings inconsistent with

the purposes of the corporation, which place every
depositor upon the same footing, and require an
equitable distribution of the funds and property.

From this, it follows that the Revenue Law of

1 88 1, in so far as it applies to such property, is

but a declaration of what the law has always been,

and it also follows that when the property has
been listed to the corporation, it cannot be taxed
in another form to the depositors who are the

owners thereof.

We claim :

SIXTH. That the power of taxation is

DORMANT UNLESS A CONSTITUTIONAL LAW EXISTS

WHICH CALLS IT INTO ACTION. ThAT THE ONLY

LAW IN FORCE IS THE ACT OF 1 88 1. ThAT THE

PRINCIPLE OF EQUALITY AND UNIFORMITY PERVADES

AND DOMINATES THE WHOLE ACT, AND UNLESS

SUCH PRINCIPLE BE MAINTAINED AS THE ESSENCE

OF TAXATION, THE LAW FALLS AND THE PETITIONER

IN THAT EVENT FAILS.

We rest this proposition upon the following au-

thorities, which I will not stop to read :

Cooley on Constitutional Limitations, pages 177,

517, 518 and 520; Reed v^. Omnibus R. R. Co.,

T,2, Cal., 29 ; Campan vs. Detroit, 14 Mich., 285 ;
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Warren vs. C/iarlestoum, 2 Gray, 99 and 100;
State vs. Perry Co., 5 Ohio St., 507 ; Slauson vs.

Racine, 13 Wis., 403 ; and upon the provisions of

the Revenue Law under consideration.

The only law which wakes into action the dor-

mant power of taxation is found in the Political

Code, commencing at section 3607 ; and the initial

section of this law declares that property " is sub-

ject to taxation as in this code provided." All will

concede that this is the equivalent of a declaration
" that property shall not be taxed by any other

mode than in the code provided." But the law
makers did not stop at this declaration ; but in

order that the object and purpose of the law
should be made plain and placed beyond question,

they declared further, that " nothing in this code
shall be construed to require or permit double
TAXATION." They expressly repealed section 3640
of the code, which provided for listing shares of

stock to the individual, (see section 6, Act of 1881),
and expressly provided (section 3608) that stocks
should not be assessed to the shareholders, but
should be listed to the corporation.

They require (section 3652) the assessor and
his deputies to take an oath that they have not
imposed any " double assessment." To take this

oath is made the duty of the assessor, and a fail-

ure to take it would constitute sufficient grounds
for removal from ofiice. We know that the writ

of mandamus is broad in its scope. That its aid

has been invoked for many purposes. That it has
been demanded in almost every conceivable case

;

but we believe that this is the first time a Court
ot Justice has been seriously invited to issue a

prerogative writ commanding a jiublic officer to

commit perjury or to forfeit his ofiice.
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ANOTHER VIEW OF THE CASE.

Independently of all that has been said, there

is another vfew of the case which will sustain

Section 3608 of the Political Code relative to the

assessment of stocks or shares of the capital stock

of corporations.

The Constitution declares, Sec. i, Art. XIII,
that property " shall be taxed in proportion to its

value, to be ascertained asprovided by laiuT

The effect of the words, " to be ascertained as

provided by law," is to confer upon the Legisla-

ture the power to make the rules under which tax-

able values are to be ascertained.

The premise of the section in question is the

truism " that shares of stocks in corporations

possess no intrinsic value over and above the

actual value of the property of the corporation

(including its franchise) which they stand for and
represent." Then follows a statement which is but

the logical deduction from the premise, viz., that
" the assessment and taxation of such shares,

and also of the corporate property, would be
double taxation;" and the conclusion of the

section is that all property belonging to corpora-

tions shall be assessed to the corporation, and not

to the individual shareholders thereof.
ft

In People vs. Bradley, 39 Ills., pp. 144-145, it is

said " the shares representing the capital stock

when assessed, produce precisely the same result

as when the capital stock is taxed. The amount
assessed by either mode is precisely the same.
The shares represent the capital stock, and the

capital stock represent the shares. If listed to the

shareholder he would pay the tax directly, and if

listed by the corporation he would pay the same
amount indirectly, as, in that case, the corporation

would apply for that purpose what would otherwise
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on his stock. It only accomplishes the same end

in- a different mode. It is in either case a tax on

the shares of the capital stock, and at the same
rate.

Accepting the rule deducible from the case of

the People vs. Bradley, supra—and it must be ac-

cepted because it rests upon propositions capable

of mathematical demonstration—can it be said

that Section 3,608 of the Political Code is more
than a legislative declaration as to how the value

of stock is to be ascertained, and a legislative de-

termination as to whom such value when so ascer-

tained shall be assessed and taxed.

The Legislature must prescribe the means by
which values are to be ascertained ; and section

3608 does in substance prescribe that the value of

shares of stock shall be ascertained by finding the

value of all the property of the corporation. That
the value so found shall be deemed and taken as

the value in the aLTo-res^ate of all the shares in

such property, and shall be assessed and taxed to

the corporations instead of to the part owners
thereof.

Whether the property as a whole should be

listed and taxed to the corporate entity, or whether
the respective shares and interests of the part

owners should be ascertained and listed and taxed

to shareholders in severalty was a proper subject

for legislative action, sound policy, economy and
certainty in assessments and collections fully vin-

dicate the legislative act by which the property as

a whole is to be listed and taxed to the corpora-

tion. In either event, the mandate of the Consti-

tution would be satisfied, and " stocks be taxed,"

unless it can be successfully maintained that twelve

times one are more than twelve—" that all the

parts of a thing exceed its whole."
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In Conclusion.

May it please the Court: The nations of Europe
with all their boasted civilization keep under

arms six millions of men, and employ them either

in aggression upon the rights of others or in de-

fense of their own. In the presence of such a

force armed for such a purpose, neither the right

to life, liberty nor property of subject or ruler

finds any security. The morning and the noon of

a well ordered life bring no assurance that without

fault its evening may not be spent in the dungeon
or worn out in the hopeless servitude of the mine.

Not the concentered power of all the Russias

could give that protection to the Czar which the

invisible spirit of our institutions affords to the

humblest citizen. It is only where the laws are

written in English that the natural rights of man
are acknowledged and protected. There alone

these rights, hallowed by the memories of the past,

bound up in the hopes of the future and guarded

by a warlike race, give to life, liberty and property

the sanctions which place happiness within the

reach of all. That "absolute, arbitrary power
over the lives, liberty and property of free-

men exists nowhere in a republic," is the grand

central idea of American liberty. It recognizes

the existence of natural and inalienable rights and
places these rights beyond the reach of lawful

power exercised in any form. Hence it is that

fifty million of people are pursuing and obtaining

safety and happiness under a government, the

armed force of which does not exceed twenty-five

thousand men. Hence the sublime spectacle of

this Court sitting in peaceful judgment upon rights

and interests, which in most other countries are

subject to the caprice of tyrants or are the sport

of armed strife. How exalted your position.

How grave your responsibility. How wide your



75

opportunity for j^ood. How munificent your com-
pensation in the knowledge that your recorded
judgments will survive the passions and ambitions
of the hour, and are to enter into and become part

of the record of your country's glory.

The gravest question that can by any case be
presented to the Court is involved in this. Mind-
ful of your patient kindness, I now, in so far as I

have been charged with it, leave it to your keep-
ing. I do this in the abiding faith that your judg-
ment will be in accord with the conviction of your
conscience—that it will merit and receive the ap-

proval of all good men—that it will be a testimon-

ial that, although the teaching of those who do not

distinguish between license and liberty may for a

time disturb, yet they leave no lasting impress
upon governmental polity. That it will give back
to California her old time prosperity, restore her
fair name, and add new lustre to the star which
marks her place in the constellation of States.
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